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P R O C E E D I N G S

2

Madison County Board of Adjustment Quasi-judicial Public

3

Hearing,

4
5

June 17, 2019,
(WHEREUPON, due to the room acoustics and the

6

layout of the courtroom, the following

7

testimony may contain unclear or

8

unintelligible speech that was transcribed as

9

inaudible)

10

CHAIRMAN KIEHNA:

Good evening.

This is a

11

continuation of the regular Madison County

12

Board of Adjustment meeting.

13

quasi-judicial hearing.

14

the chair of the Board of Adjustment.

15

board members are Darlyne Rhinehart, Mike

16

Tuziw, Ernest Ramsey, Robert Briggs.

17

our members have recused themselves, Rick

18

Molland and Sherrie Frisbee.

19

and zoning administrator is Jeff Hyder.

20

our deputy is Patrick (inaudible).

21

This is a

I am Karen Kiehna,
Our

Two of

The secretary
And

We will be taking a comfort break

22

somewhere around 7:30, quarter to 8:00, when

23

it fits into the schedule.

24

matter that is the asphalt plant and we will

25

start by -- Mr. Sneed, are you ready to -Bridges Court Reporting
828-429-7839
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MR. SNEED:

Yes, ma'am.

And what I first want to

2

offer is the deposition of Lynn Marie

3

Carmichael, the real estate appraiser who I

4

was going to call.

5

and she said she was out of town tonight so

6

we took her deposition last week and I'd like

7

to have it read in to the record.

8
9

MR. GULDEN:

I called her last week

And we -- oh, go ahead, Madam Chair,

I'm sorry.

10

CHAIRMAN KIEHNA:

11

MR. GULDEN:

Go ahead.

I was just going to object under Rule

12

32 of the Rules of Civil Procedure which talk

13

about the use of depositions in court

14

proceedings.

15

beginning of this hearing back in April 24th,

16

I think, four people may have qualified with

17

standing.

18

Molland and maybe Andrew Carlson.

19

using a deposition in a court proceeding

20

state, "– At the trial or upon the hearing of

21

a motion or an interlocutory proceeding or

22

upon a hearing before a referee, any part or

23

all of a deposition... may be used against

24

any party who was present or represented at

25

the taking of the deposition or who had

And I must say at the very

Jim Tibbetts, Vivian Long, Connie

Bridges Court Reporting
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reasonable notice thereof."

2

the first point I recall myself and Mr. Sneed

3

being present but I didn't recall Jim

4

Tibbetts, Vivian Long, Connie Molland and

5

Andrew Carlson being present.

6

that this deposition would be offered and --

7

against those parties also.

8
9

That would be

And I think

Additionally, one of the other facts
that the board must find in order to

10

introduce the deposition is that the party --

11

the deponent, the witness who's being deposed

12

is not a party may be used if that witness is

13

dead or that witness is at a greater distance

14

than 100 miles from the place of the trial or

15

hearing or out of the United States during

16

the deposition.

17

board none of those were brought forward.

18

don't think Ms. Carmichael is dead, but -- I

19

hope she's not.

20

is other than she's out of town.

21

even know if she's out of the United States.

22

So for those reasons we would object to the

23

introduction of that deposition.

24
25

MR. SNEED:

I will represent to the
I

And I don't know where she
I don't

We gave notice to counsel for the

board about this and received no objection.
Bridges Court Reporting
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He was there, he could have asked her where

2

she's gone tonight and if she's out of the

3

state.

4

to one witness, a witness that's produced by

5

him, not produced by anyone else.

6

like to have it in the record.

7

MR. GULDEN:

And her testimony is directly adverse

So we'd

The standard is not adverse to a

8

witness, it's adverse to a party and I

9

believe there were -- Jim Tibbetts was a

10

party with standing.

I think Vivian Long was

11

a party of standing.

I believe Connie

12

Molland was a party with standing and I

13

believe Andrew Carlson was a party with

14

standing.

15

someone say that he wasn't and I apologize.

16

The other three were.

17

MR. TUZIW:

18

MR. GULDEN:

19

CHAIRMAN KIEHNA:

20

MR. SNEED:

And Andrew wasn't.

Andrew was not.
So four minus that one.
Overrule the objection.

Melody, if you'll come up, please,

21

ma'am.

22

office, right?

23

MS. KING:

24

MR. SNEED:

25

I heard

And Melody, you're a lawyer in my

Yes, that's correct.
You're not Ms. Carmichael but you've

been over her deposition, is that right?
Bridges Court Reporting
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MS. KING:

2

MR. SNEED:

I have.
All right.

So I'm going to ask you

3

the first question that I asked Ms.

4

Carmichael in the deposition.

5

"Ms. Carmichael, if you'll give your name and

6

address for the record."

7
8

MS. KING:

"Lynn Carmichael, 15 Dansford Lane,

Arden, North Carolina."

9

MR. SNEED:

"And you previously --"

10

MR. TUZIW:

Can you hold on for a second?

I have

11

a question.

12

this person?

13

questions of this person?

14

to be allowed to -- I know what it is, but

15

that's my point.

16

opportunity to question any of what she's

17

saying.

18

CHAIRMAN KIEHNA:

19

MR. SNEED:

How do we get to cross-examine
How do we get to ask the
Aren't we supposed

We're not having any

That is (inaudible) --

If I didn't ask the right questions, I

20

guess you have to hold it against me.

21

tried to ask the right questions.

22

understood that issue but I don't know how to

23

deal with it --

24
25

MR. TUZIW:

I

I

I just don't like the idea that it's

day seven now, 25-plus hours of listening to
Bridges Court Reporting
828-429-7839
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everything on that and all the stats, the

2

numbers, all the testimonies and now we're

3

going to have one more person come up who we

4

can't ask a single question.

5

point that out --

I just want to

6

MR. SNEED:

Yes, sir.

7

MR. TUZIW:

-- my members of the board.

8

THE REPORTER:

9

I understand.

Excuse me, before you -- I didn't

get her name.

10

MS. KING:

11

THE REPORTER:

12

MS. KING:

13

(WHEREUPON, resumed reading Lynn Carmichael's

14
15

Melody King.
Melody King?

K-i-n-g.

deposition into the record)
MR. SNEED:

And Ms. Carmichael, "you previously

16

testified before the Board of Adjustment in

17

Madison County about the Madison Asphalt

18

Application, is that right?"

19

MS. KING:

20

MR. SNEED:

"Yes."
"And on those occasions you were sworn

21

to tell the truth and you realize you're

22

still under oath?"

23

MS. KING:

24

MR. SNEED:

25

"Yes."
"And this deposition is being taken

because you're going to be out of town on the
Bridges Court Reporting
828-429-7839
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17th?"

2

MS. KING:

3

MR. SNEED:

"That's right, yes."
"And were you given a copy of the

4

study done by Mr. Read, his real estate

5

appraisal study on the property at --"

6

MS. KING:

7

MR. SNEED:

"Yes, I was, yes."
"And if I understand what he did was

8

he compared the location of a mile around the

9

asphalt plant to the entire zip code, is that

10

right?"

11

MS. KING:

12

MR. SNEED:

"That's correct."
"Let me show you Exhibit 55 and ask

13

you if you can identify that as a page from

14

his study."

15
16

MS. KING:

"Yes, that appears to be a page from

his study."

17

MR. SNEED:

18

(WHEREUPON, Exhibit Number 55 previously marked

19
20
21
22
23
24
25

I'd like to hand these up, if I might.

was passed to the board)
(WHEREUPON, resumed reading Lynn Carmichael's
deposition into the record)
MR. SNEED:

"And would you read the last sentence

into the record."
MS. KING:

"'This shows that the existing

properties in a two-mile circle have
Bridges Court Reporting
828-429-7839
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increased at a slower rate compared to the

2

zip code.'"

3
4

MR. SNEED:

"Now, after getting that study did you

conduct some studies yourself?"

5

MS. KING:

6

MR. SNEED:

7

MS. KING:

"Yes, I did some further research."
"And what did you do?"
"What I did is I took the zip code that

8

Mr. Read was using which is the 28786 zip

9

code for the Waynesville area.

I looked at

10

the mean -- median value from 15 years ago

11

and the median value within the past year and

12

took a look at how much it appreciated within

13

that 15-year period."

14

MR. SNEED:

15

is?"

16

MS. KING:

17
18

"Would you explain what the median

"The median is, basically, the halfway

point of values."
MR. SNEED:

"That is number of sales above that

19

price is equal to the number of sales below

20

that price?"

21

MS. KING:

22

MR. SNEED:

23

MS. KING:

"Yes."
"And what else did you do?"
"I also took a look at the address

24

where the asphalt plant is located within the

25

Waynesville area and took a look at a oneBridges Court Reporting
828-429-7839
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mile radius of that plant, took a look at the

2

median values from exactly 15 years ago and

3

within the past year and took a look at how

4

much that appreciated within the past 15

5

years."

6
7
8
9
10
11

MR. SNEED:

"Let me hand you Exhibit 57 and ask

you if you can identify that."
MS. KING:

"Yes.

This is the further analysis

that I did after taking a look at Mr. Read's
report."
MR. SNEED:

"So now between May 2003 and April 30,

12

2004, how many sales were there in the zip

13

code, residential sales?"

14

MS. KING:

15

MR. SNEED:

16

"There were 277."
"And how many were there between May

2018 and April 30, 2019?"

17

MS. KING:

18

MR. SNEED:

"345."
"And what was the median value of all

19

those sales, that is halfway -- half above,

20

half below in 2003 and 2004?"

21

MS. KING:

22

MR. SNEED:

23

MS. KING:

24

MR. SNEED:

25

"It was 147,500."
"And that's dollars, right?"
"Yes, it's dollars, yes."
"And what was the median value in the

entire zip code in 2018, 2019?"
Bridges Court Reporting
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1
2
3
4

MS. KING:

appreciation."
MR. SNEED:

MS. KING:

6

MR. SNEED:

8
9
10
11
12
13
14
15
16
17
18
19

"Now, did you look at the 47 Big Cove

Road location which is the asphalt plant?"

5

7

"It was 233,505, so that's a 58 percent

"Yes, I did."
"And what did you find for sales in

May 2003 to April 2004?"
MS. KING:

"There were seven residential sales

within that one mile radius."
MR. SNEED:

"And what was the median value of

those sales?"
MS. KING:

"94,340 and that's taken directly from

the MLS."
MR. SNEED:

"And in 2018, 2019, how many sales did

you find?"
MS. KING:

"There were 11 sales within that same

one-mile radius."
MR. SNEED:

"And what was the median value of

those sales?"

20

MS. KING:

21

MR. SNEED:

22

MS. KING:

23

MR. SNEED:

"It was 162,000 even."
"So what was the increase?"
"Seventy-two percent."
"And Mr. Read says this shows that the

24

existing properties in the two-mile circle

25

have increased at a slower rate comparable to
Bridges Court Reporting
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2

the zip code.
MS. KING:

Is that true?"

"Not from my analysis.

And I based my

3

analysis on the MLS sales.

4

MLS sales from using median values, that

5

statement is not correct."

6
7

MR. SNEED:

MS. KING:

9

MR. SNEED:

11

"Zip code went up 58 percent and Big

Cove Road went up 72 percent?"

8

10

So based on the

"That's correct."
"Now, you have three other entries on

your Exhibit 57.
MS. KING:

What are those?"

"I just took three other addresses

12

randomly throughout the zip code, just to see

13

how they compared to the zip code.

14

Country Club Drive is within a high-end

15

neighborhood where there's a lot of very nice

16

houses within the -- it's near the golf

17

course within Waynesville.

18

88 percent over the 15-year period.

19

took two other addresses, one is Stamey Cove

20

Road.

21

within the 28786 zip code.

22

rate of 27 percent over that 15-year period.

23

And then 529 Tango Lane, it's more towards

24

the outskirts of the zip code and it actually

25

decreased 23 percent over that 15-year

The 176

And it increased
Then I

It says Canton here but it's still

Bridges Court Reporting
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period.

2

random addresses so that I could get a view

3

of all areas of the zip code."

4

MR. SNEED:

So those other three were just

"And if I understood your previous

5

testimony, you thought that it was your

6

opinion that comparing one location against

7

the entire zip code was improper, is that

8

right?"

9

MS. KING:

"Well, I just believe when you try to

10

compare one area to entire zip code, you're

11

not doing a direct comparison.

12

basically, comparing apples to oranges.

13

it's more correct to compare like

14

neighborhoods.

15

original study, I compared the area of the

16

asphalt plant to an area that is similar to

17

the current makeup of the site where the

18

proposed plant is going to be and that it is

19

a mixed use that includes some industrial

20

properties, some commercial properties and

21

some residential properties.

22

comparing like neighborhoods.

23

comparing an apple to an orange, basically."

24
25

MR. SNEED:

Okay?

You're,
And

And that's why in my

So I'm
I'm not

"And does this subsequent study in any

way change your prior opinion that you gave?"
Bridges Court Reporting
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MS. KING:

"No.

No, it just reinforces it because

2

this is actual sales, numbers based on actual

3

sales taken from the MLS that anyone with

4

access to the MLS can verify and it just

5

further supports my conclusion that proximity

6

to the asphalt plant did not have a negative

7

impact on the residential values in that

8

area."

9
10
11

MR. SNEED:
MR. GULDEN:

"That's all."
"You didn't completely read Mr.

Read's report, did you?"

12

MS. KING:

13

MR. GULDEN:

"Yes, I did."
"So you realize that the box that

14

he's showing on Exhibit 55 represents 50

15

percent, the middle 50 percent of the sales

16

that occurred during that 15-year period with

17

each one of the whiskers that go up and down

18

from it representing the other 25 percent and

19

then he calculated in outliers.

20

those properties that sold well above the

21

average or well below the average.

22

whatever reason he's calculated those out and

23

so what he's looking at and what this graph

24

shows is the middle 50 percent, the core,

25

true 50 percent of the values of properties
Bridges Court Reporting
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within one mile and the 50 percent of the

2

values within the entire zip code is what

3

he's comparing, right?

4

your study, you didn't -- when you did your

5

47 Big Cove Road, did you just look at the

6

middle 50 percent?"

7
8
9

MS. KING:

"No.

And so you didn't, in

I looked at all the sales that

occurred."
MR. GULDEN:

"And did you take into consideration

10

any of the outliers, that being those sales

11

that may have been well below the value or

12

those sales for whatever reason were well --"

13

MS. KING:

14

MR. GULDEN:

15

MS. KING:

"No, I didn't --"
"-- above the value?"
"-- I did not exclude outliers because

16

I used the median.

17

less critical to take -- if you're using

18

averages, yes, it could be swayed greatly.

19

The median doesn't sway greatly because of

20

outliers."

21

MR. GULDEN:

Okay?

Which is a lot

"But so then your study, what you've

22

depicted in Exhibit 57 is in apple and you're

23

comparing it to Exhibit 55 which is an orange

24

and your testimony just said you can't

25

compare apples and oranges."
Bridges Court Reporting
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MS. KING:

"Okay.

What I'm saying is, I believe,

2

my analysis to be more valid because of the

3

fact that I am looking at median values,

4

okay, and I'm pulling actual numbers from the

5

MLS.

6

drawing his information from a variety of

7

sources.

8

actual MLS numbers, to be a better source for

9

the market values in the area."

10

In Mr. Read's report, he says that he's

MR. GULDEN:

Okay?

And I believe the MLS, the

"And that's the only way to get the

11

true value.

12

conclusions from a variety of values, it's --

13

he's got to get the price of the property.

14

He's not going to guess on it, right?"

15

MS. KING:

16

MR. GULDEN:

17
18

So when he says he draws his

"Absolutely not, yes."
"And so he's getting it from the

MLS."
MS. KING:

"Well, no, he said he's getting -- he's

19

actually listed a whole series of sources

20

that he used to form his opinion and, I

21

believe, the direct MLS is the better

22

source."

23

MR. GULDEN:

"Right.

But each one of the sources

24

is going to show the accurate sales price.

25

If we're talking about sales price, whether
Bridges Court Reporting
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he looks at the register of deeds office and

2

finds the sale price with the note that's

3

attached to it, or he finds it on the MLS,

4

you're going to get an accurate sales price."

5

MS. KING:

6

MR. GULDEN:

"Yes, yes, absolutely.

But --"

"And so you have no evidence that Mr.

7

Read didn't reflect in his report the actual

8

sales price of these homes?"

9

MS. KING:

"Well, I don't know exactly what he

10

used to form his opinion because he did list

11

a number of sources.

12

exactly what he used.

13

that my analysis drawing directly from the

14

MLS using median values is completely

15

contradictory to what he concluded and what

16

he found.

17

the numbers that he used."

18

MR. GULDEN:

Okay?

Okay?

So I don't know

All's I can say is

But I don't know exactly

"All right.

And yours is completely

19

opposite because you're comparing apples to

20

oranges.

21

median value.

22

value of all the houses sold in a 15-year

23

period, discrediting some of the outliers,

24

those way above and those way below.

25

what Mr. Read did.

You used the -- as you said, the
He used the middle 50 percent

That's

You understand that,

Bridges Court Reporting
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2

right?"
MS. KING:

"Okay.

I do understand that.

But I do

3

not know exactly where he got all his numbers

4

from.

5

So I can't comment on exactly what he did and

6

how he got -- I mean, I can't -- all's I can

7

say is my numbers are directly contradictory

8

to his conclusion.

9

MR. GULDEN:

I do not know what his numbers were.

That's all I can say."

"And so you can't comment on his so

10

we would move to strike all of her testimony

11

other than what she just said.

12

don't know whether his numbers are right or

13

wrong.

14

them."

15

MS. KING:

Because you

You just said you couldn't comment on

"What I can say is I derived -- I got

16

my numbers directly from the MLS, directly

17

from the MLS.

18

they directly contradict his conclusion.

19

Okay?

20

anyone can validate them.

21

access to MLS can go on and see exactly that

22

these are the numbers.

23

where he got his numbers from.

24

variety of sources, not just the MLS.

25

And so I just believe that the MLS is the

They're median numbers and

So all's I can say is my numbers,
Anyone who has

Okay?
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most direct source for the information and

2

the easiest search to verify, validate.

3

it does not come to the same conclusion that

4

Mr. Read came to in his report.

5

-- that's my conclusion from my further

6

analysis, is that it contradicts what he says

7

in his conclusion."

8
9
10

MR. GULDEN:

That's all

"You can't comment on whether his

conclusion is right or wrong based on the
methodology that he used, can you?"

11

MS. KING:

12

MR. GULDEN:

13

MS. KING:

14

MR. GULDEN:

15

And

"What I can say is --"
"It's a simple yes or no question."
"I want to elaborate."
"You can.

You can answer the

question and then you can elaborate."

16

MS. KING:

17

MR. GULDEN:

"Sir, restate --"
"You cannot say -- you cannot say

18

that his conclusion is wrong based upon the

19

methodology he used."

20

MS. KING:

"Okay.

I don't -- I don't know his

21

full methodology.

Okay?

22

was not clear in the report to me.

23

I do -- so I cannot -- I cannot say that his

24

methodology was right or wrong or anything

25

because I -- it wasn't clear to me exactly
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how he got his numbers, where he got his

2

numbers from and how he came up with this.

3

That --"

4

MR. GULDEN:

5

"Thank you, those would be my

questions."

6

MS. KING:

7

"And what I can say is my numbers are

direct."

8

MR. GULDEN:

9

MR. SNEED:

"Those would be my questions. "
May she be excused now?

10

CHAIRMAN KIEHNA:

11

MR. SNEED:

12

CHAIRMAN KIEHNA:

13

Yes.

I call Mr. TJ Reed.
Mr. Reed, you are still under

oath.

14

THE WITNESS:

15

Okay.

TJ REED, being previously sworn was

16

examined and testified as follows:

17

D I R E C T

18

Q.

E X A M I N A T I O N

BY MR. SNEED:

Mr. Reed, I want to understand -- I want the board to

19

understand what the normal operations, if you get your

20

permit and you put your asphalt plant in, what the

21

normal operation will look like.

22

A.

It would start around 6:00 a.m. in the morning.

We

23

would run up the mix that we know we're going to need.

24

We would fill the silos full then we'd shut it down,

25

we'd load out of the silos and if we need more later in
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the day then we would start it up as needed and then

2

shut it back down.

3

Q.

So you would run for how long on average?

4

A.

We have two 100-ton silos and the plant runs 170 ton a

5

hour so just a little over hour, hour 20 minutes,

6

something like that.

7

Q.

All right.

And so that, in the morning, you would run

8

that long.

And then the stuff that came out of the

9

stack, what would happen to it after 9:00 -- seven

10

o'clock in the morning?

11

A.

I guess do what the Duke professor said and move on.

12

Q.

(Inaudible) blowing in the wind?

13

A.

Yeah.

14

Q.

And if you had -- if you ran a load or two short late

15

in the afternoon you might start back up at 3:30 or

16

4:00 just to make enough for that?

17

A.

18
19

Yeah, if we run short we have to finish a job, we'd
fire it up, get another load or two, shut it back down.

Q.

All right.

And then by say, midnight when the

20

inversions begin to happen, where would all the

21

pollutants that came out, minor pollutants that came

22

out of your asphalt plant, where would they be?

23

A.

24
25

Well, if I shut it off at 5:00 it depends how fast the
wind's blowing, I guess.

Q.

If it's blowing half a mile an hour where would it be
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seven hours later?

2

A.

Three and a half mile.

3

Q.

Three and a half miles?

4

an hour it'd be 25 miles away, right?

5

MR. TUZIW:

6

if --

7

And if it's blowing five miles

I have a question, where would it be

MR. GULDEN:

You know, I -- Mr. Tuziw, I was just

8

going to object to his questions of his math,

9

but I apologize, go ahead.

10

MR. TUZIW:

11

MR. GULDEN:

No, go ahead.
No, I was jut going to -- I was just

12

going to object to his leading the witness,

13

testifying basically from the stand.

14

was his witness, he can't lead him, he can

15

ask him specific questions but we would

16

absolutely object to Mr. Sneed testifying.

17

CHAIRMAN KIEHNA:

18

MR. GULDEN:

19

MR. TUZIW:

20

This

Agreed.

Sorry, Mr. Tuziw.
I guess I don't need to ask him the

question then.

21

MR. SNEED:

Ask the question of him.

22

MR. TUZIW:

Where would it all be if the wind

23
24
25

changes?
THE WITNESS:

It depends on (inaudible) changes, I

guess.
Bridges Court Reporting
828-429-7839

Application by Madison Asphalt, LLC for a Conditional Use Permit - Vol. VII
870June 17, 2019
1

MR. TUZIW:

2

It could be right back where it

started, right?

3

THE WITNESS:

4

That's a question for the professor,

not for me, really.

5

MR. TUZIW:

Well, he's got you up here asking --

6

answering and asking these questions that are

7

technical questions that he's wanting you to

8

give testimony to as to where this would go.

9

I thought all of a sudden while you were gone

10

the last two weeks you became an expert on

11

that, so I asked the question.

12

THE WITNESS:

13

I'm not an expert on that stuff; no,

sir.

14

MR. TUZIW:

You're not?

I was just curious, you

15

know, the storm coming in and wind directions

16

change and they stop blowing, they blow

17

different directions, stuff gets mixed and it

18

ends up sometimes right back where it

19

started.

20

BY MR. SNEED:

21

Q.

Now, there were a number of issues raised about fire

22

requirements.

23

fire -- land and fire requirements and improvement.

24
25

A.

What is your intention with regard to

We'll meet the ordinance of the county, whatever they
want us to do, we can do it.
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Q.

Do you mind that that's a condition of your --

2

A.

No, I do not mind, uh-uh.

3

Q.

Now, we had the opportunity to tour the plant site but

4

was not taken.

5

tape asphalt plants and the plant site?

6

A.

7
8

And did you have an occasion to video

Yeah, I rode down the state roads and did some
turnarounds.

Q.

9

Can you come down here and point out to the board what
your pictures represent?

10

MR. GULDEN:

Well, if he's going to testify about

11

other asphalt plants I would object to that.

12

I think Mr. Sneed made those objections when

13

my witnesses attempted to testify about other

14

asphalt plants.

15

MR. SNEED:

16

he saw, can't a person do that?

17

MR. GULDEN:

18

CHAIRMAN KIEHNA:

20
BY MR. SNEED:

22

Q.

25

Just for clarification, overrule

the objection.

21

24

Yes, he can testify about what he

saw.

19

23

But he's going to testify about what

All right.

Proceed.

If you'll explain to the board what you're

showing.
(WHEREUPON, video/photographs were shown on
monitor)
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A.

I rode down to the Waynesville plant and took some

2

pictures.

3

runs all the way down, it's a state road that runs

4

directly to that plant.

5

This is a big park on -- this two-lane road

AUDIENCE MEMBER:

6
7

please?
A.

8
9

Can you use the microphone,

This is where the state road, it comes to the plant.
CHAIRMAN KIEHNA:

A.

I'm sorry.

Would you speak up so --

This is from the -- I turned around in this

10

church parking lot and that's a picture of the plant

11

that I took from my car.

12

Q.

Can you speak up?

13

A.

Took that from my car in the church parking lot.

14

Q.

All right.

15

A.

This is a picture from Google Earth.

Now, what's this one?

16

on it.

17

watersheds.

18

the --

19
20

These are the houses that we saw, some
This is the church in the photo.

MR. GULDEN:
A.

21

This is

Well, I'm going to --

-- parking lot -MR. GULDEN:

22

There's a scale

I'm going to object to saying he saw

a watershed.

23

A.

Well, that's what the --

24

Q.

Did you see any houses under construction?

25

A.

Yeah, there's one right in there, that area.
Bridges Court Reporting
828-429-7839

Application by Madison Asphalt, LLC for a Conditional Use Permit - Vol. VII
873June 17, 2019
1

Q.

All right.

2

A.

This is from my car going down Goldview Road in

3

Where are we now?

Weaverville.

4

Q.

You had your windows open?

5

A.

They're cracked.

6

Q.

Can you tell me whether or not this is the approach to

7
8

the asphalt plant?
A.

9

Yeah, this is coming from (inaudible).

After you turn

around this is Goldview Road (inaudible).

10

Q.

What's on the left up here?

11

A.

There's a subdivision right here, there's a sign for

12

it.

13

Q.

You started a long way out, didn't you?

14

A.

Yeah.

15

Q.

Is this the plant?

16

A.

Yeah, this is the plant right here.

17
18
19
20

I started at the church in Pleasant Hill.

turned around and go back out.
Q.

And that's the APAC plant on Goldview Road, and where
are we now?
MR. TUZIW:

Can you tell me when that plant was

21

built?

22

old that plant is?

Do you know what year roughly, how

23

THE WITNESS:

24

MR. TUZIW:

25

This is where we

I think it was built in the 80s.
So the subdivision of all the houses

going up, they knew it was there when they
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decided to build?

2

THE WITNESS:

The subdivision was there, I don't

3

know about the other houses.

4

was there, I believe.

The subdivision

5

A.

This is going to the APAC plant in Hendersonville.

6

Q.

How many plants are there in the area?

7

A.

There's two plants in this video and the second video.

8
9

They're only 30 seconds apart.
Q.

10

Describe what you see in the picture now as you come up
on it.

11

A.

This is Howard Gap Road.

12

Q.

What are these piles?

13

A.

Those are recycled asphalt piles.

Turning onto Clear

14

Creek Road.

Those are big RAP piles they've got

15

stockpiled.

They have a huge operation out there.

16

Q.

How does that plant compare to what you want to build?

17

A.

That's a lot bigger than what I want to build.

Those

18

are 300-ton silos; those are three times bigger.

19

didn't stop this video, I went onto the next plant down

20

the road.

It's also (inaudible).

21

MR. BRIGGS:

22

THE WITNESS:

23

I

What time of day was that?
This was right around lunchtime,

about 11 o'clock (inaudible).

24

MR. BRIGGS:

They'd already made their asphalt?

25

THE WITNESS:

Yeah, they were running their trucks
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(inaudible).

2

THE REPORTER:

3

THE WITNESS:

I can't hear you.
I'm sorry.

They wasn't running

4

their trucks out there when we come.

5

had asphalt in the silos.

6

Q.

Is that just looking up on the hill?

7

A.

Yeah, that was it on the hill.

8

Q.

All right.

9

A.

The proposed site -- rock quarry.

10

They

Then what's the next one coming up?

Hendersonville.

Oh, no, this Rogers,

I'm sorry.

11

Q.

Was that Tar Heel Lanes?

12

A.

Yeah, that's the bowling alley on -- this is Asheville

13

Highway going to Hendersonville.

14

Q.

What's that on the left?

15

A.

That's Jackson Steel.

16

They have a big Ferris wheel up

there.

17

Q.

Which plant is this?

18

A.

Rogers Group.

19

Q.

Bigger than your proposed plant?

20

A.

Yeah, a lot bigger.

21

It's about the size of APAC's plant.

CHAIRMAN KIEHNA:

Again, could you speak up?

22

A.

A lot bigger, I'm sorry.

23

Q.

Surrounded by trees?

24

A.

Yes.

25

Q.

All right.

What is this photo here?
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A.

2

This is a close-up picture I took on Google Earth,
their other site.

3

CHAIRMAN KIEHNA:

4

THE WITNESS:

And who is "theirs"?

Rogers.

The same one we just left.

5

BY MR. SNEED:

6

Q.

Now, let me ask you what this is here?

7

A.

This is another Google Earth picture.

There's apps you

8

can use that shows elevation no matter where you put

9

it.

10

So we did the elevation with all those -- all

those pins with different elevations.

11

MR. TUZIW:

12

Can you tell us what those are because

they're not --

13

THE WITNESS:

Yeah --

14

MR. TUZIW:

15

(WHEREUPON, Application Exhibit Number 58 was

-- see that well.

16

marked for identification and passed to the

17

witness for review)

18

BY MR. SNEED:

19

Q.

So this is Exhibit 58, is that correct?

20

A.

Yes.

21

Q.

All right.

22
23

where did you get the elevations?
A.

24
25

Now, will you read off the elevations --

Off Google Earth Pro.

The entrance up here is 2,053

feet.
Q.

Speak up.
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A.

The entrance is 2,053 feet.

This is the top of the

2

hill where the concrete plant entrance is; it's 2,080

3

feet.

4

pin here on top of the ridge is 2,060 feet.

5

pin down is 2,029 feet.

6

at 1,650 feet.

7
8
9

And then down at the site is 1,954 feet.

MR. TUZIW:

11

here?
THE WITNESS:

13

MR. GULDEN:

17

Reporter is going to have to get this.
MR. TUZIW:

Sorry, I'm sorry.

THE WITNESS:

19

MR. TUZIW:

20

THE WITNESS:

23

Can you show me

here now where your retention pond is?

bend.

22

(Inaudible) 1954 -If we can speak up, Madam Court

18

21

Right there (pointing).
So your plant's going to go right

12

16

And then we did the river also

TJ, can you show me on here exactly

THE WITNESS:
MR. TUZIW:

15

The next

where it is, your plant's going to go?

10

14

This

That's it right there, south of the

All this?
Then there's a pipe down there, a

30-foot standing pipe.
MR. TUZIW:

So this is the retention pond dam

right here?

24

THE WITNESS:

25

MR. TUZIW:

It is.
And then there's a pipe somewhere in

Bridges Court Reporting
828-429-7839

Application by Madison Asphalt, LLC for a Conditional Use Permit - Vol. VII
878June 17, 2019
1

here?

2

THE WITNESS:

3

MR. TUZIW:

4

Yes, sir.
Starting with (inaudible) cement,

where's the cement?

5

THE WITNESS:

6

MR. TUZIW:

It's right there.
Okay.

So they're using -- all the

7

asphalt is used by them or do they have their

8

own separate?

9
10

THE WITNESS:

I don't know what -- I'm not -- I've

drove up there but --

11

MR. TUZIW:

You've never seen anything --

12

THE WITNESS:

13

MR. TUZIW:

-- I don't know.
-- like that?

This is what's

14

currently and it's just a dam that runs along

15

here?

16
17
18
19

How far out does it go, distance?

THE WITNESS:

big valley.
MR. TUZIW:

Okay.

So they're using natural

ridgeline here?

20

THE WITNESS:

21

MR. TUZIW:

22

It runs -- this is a ridge like a

Yeah.
To hold in there and then here so

this, is the ridgeline above here?

23

THE WITNESS:

24

MR. TUZIW:

25

THE WITNESS:

Yeah, this is a ridge.
All this is a ridgeline across?
Yeah, it goes to slope (inaudible).
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MR. TUZIW:

2

So there's no way for it to go around

this ridgeline?

3

THE WITNESS:

4

MR. TUZIW:

No.
Okay.

That's -- not that we want

5

cycling -- you can see exactly where this was

6

going to be so we could tell where it is in

7

relation to the plant.

8

THE WITNESS:

9

MR. TUZIW:

Right.
Thank you.

10

THE WITNESS:

11

(WHEREUPON, video is played)

12

BY MR. SNEED:

13

Q.

14
15

All right.

You're welcome.

Now, if you'll tell them what this video

is.
A.

I got to take this video with a drone, go into the site

16

and showed it.

It'll fly the right-of-way, it'll fly

17

the right-of-way, I'm sorry.

18

Q.

At what height?

19

A.

He flies it right in front of the truck about where you

20

ride at.

He gets a little high in spots because he's

21

afraid a truck will come by and hit his $4,000 drone.

22

Q.

Where are you starting from there?

23

A.

That's the entrance by the scale house.

24

Q.

So that's about a 30-foot hill, is that right?

25

A.

Yeah.

Starts at 2,050 at the entrance and it goes up
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to 2,080 where you turn into the concrete plant.

2

Q.

What turn is that?

3

A.

That's the entrance where the trucks enter the concrete

4

plant.

5

that entrance.

6

Q.

7
8

A.

Can you tell me whether the quarry was running when you

No, they were shut down at the time, it was almost
closing time.

10

This was about 4:45, somewhere in there,

4:30.
Q.

12
13

And it's going downhill from there.

took those pictures?

9

11

The second one is where they get the gravel at

Can you tell me whether or not there's a recorded
right-of-way in there?

A.

14

There are, yes.

It's -- the drone flies the right-of-

way.

15

Q.

Have you been down there when the crusher is running?

16

A.

I have, yes, numerous times.

17

Q.

Does it make noise?

18

A.

Yeah.

19
20

it's big jaw crusher.
Q.

21
22

It makes a lot of noise, especially this one

Now, what happens to the noise when you get past the
- piles?

-

A.

It would reflect -- those piles are huge, noise

23

reflects off, you -- they start to taper off as you go

24

around.

25

Q.

What starts to taper off?
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A.

The noise.

2

Q.

Can you tell what you're looking at now?

3

A.

This is the silo.

There's two acres.

These piles

4

overlap a little bit on the line right now, we haven't

5

touched it though.

6

of it, do a 360.

The drone can fly into the center

7

Q.

Can you tell where the checkdown is?

8

A.

The checkdown is right in that area right there.

9

ridge runs the back side, the checkdown comes and then

10
11

the other ridge meets.
Q.

12
13

That

Approximately, how high is that hill we're looking at
right there?

A.

2,029, right in there.

Right back here a little bit.

14

The drone went up to 30 foot because that was the stack

15

height and I told him to do a 360 at 30 foot and it'll

16

go on up to 50 foot and he'll do another one.

17

MR. TUZIW:

18

area?

19

Did it take pictures of the retention

THE WITNESS:

20

I -- you couldn't see it.

you could when we went 50 foot.

21

MR. TUZIW:

22

THE WITNESS:

23

didn't.

24

gotten to do that though.

25

I thought

Q.

It couldn't go over 30?
Well, I thought it saw it but I
I wished -- I wished I would have

What's he doing now?
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A.

He's going up to 50 foot.

2

Q.

Can you see any houses looking to the south?

3

A.

I can see a green roof over there from my side.

4

all I can see.

That's the concrete.

5

Q.

Can you see any houses looking to the west?

6

A.

(Inaudible)

7

Q.

Say that again.

8

A.

That was a roof right there, the one I could see.

9

Q.

All right.

10
11

You can get back on the stand.

(WHEREUPON, the witness returns to the stand)
Q.

12
13

That's

Can you tell me the differences between the Rogers site
and your site?

A.

14

Rogers plant is a lot bigger than my plant.

They

operate at, I think 250 ton per hour.

15

MR. GULDEN:

Well, objection if he's thinking.

If

16

he knows he could testify to that but if he's

17

thinking --

18

A.

It's on the --

19

MR. GULDEN:

-- I object to that, speculation.

20

A.

It's on the our paperwork I gave you, the air permits.

21

Q.

That we just looked at a few minutes ago?

22

A.

Yeah.

I know they recycle shingles.

They don't --

23

they're not in a quarry so they're having to truck all

24

their rock in and out.

Well, in.

So they truck in rock.

And do you recall from that

25

Q.
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Exhibit 48, the Air Quality Permit, is that what you're

2

referring to?

3

A.

Yes.

4

Q.

Why don't you look in there and see what they're rated

5

at?

6

MR. GULDEN:

I'm just going to object.

This is a

7

application for his permit he's trying to

8

compare again, apples and oranges.

9

think it's relevant to this hearing at all.

I don't

10

So we would object to his testifying about

11

Rogers and what they do.

12
13

A.

But they -- they are apples and oranges.
MR. SNEED:

It certainly is relevant because the

14

Rogers plant is the only plant where we have

15

a historical look at the residential prices.

16

If you'll recall Ms. Carmichael went back to

17

1999, two and a half years before that plant

18

was built and showed that there was no

19

adverse effect on prices as they rose along

20

with market after the plant went in.

21

is entirely relevant because that plant had

22

not caused any damage to that property over

23

there and there are not any admissible

24

credible evidence that it has.

25

have gone up and that's why I'm making the
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comparison.

2

MR. GULDEN:

And we're going to object to Mr.

3

Sneed testifying about what Ms. Carmichael

4

said.

5

fact to recall what she said and his

6

testimony is completely wrong as to what she

7

said about the Rogers plant.

8

think she even compared the Rogers plant, she

9

did the other two APAC plants in

That's up to you all as the trier of

And so I don't

10

Hendersonville.

11

comparison to what's going to happen here,

12

the use of the Rogers plant.

13

object to him testifying about it.

14

CHAIRMAN KIEHNA:

15

BY MR. SNEED:

16

Q.

And I would

Sustained.

So what's the capacity of the Rogers plant?

17

MR. GULDEN:

18

MR. SNEED:

19

So I just -- it's a non-

We're going to object to that.
I thought you said you didn't object

to him testifying about it?

20

MR. GULDEN:

I objected to it and she sustained

21

that objection.

22

we will still raise the same objection.

23
24
25

Q.

You can ask a third time and

So I'm asking you the difference between the proposed
plant and the Rogers plant.
MR. GULDEN:

Which we object to on relevance.
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has no relevance to whether or not his plant

2

will adversely affect the health, safety and

3

welfare of the people in the neighborhood,

4

the public welfare and/or whether it's

5

injurious to property.

6

MR. SNEED:

Well, I certainly think it would be

7

relevant.

8

It's located on a hill surrounded by trees.

9

It's off the highway.

10

are on the highway --

11

MR. GULDEN:

12

MR. SNEED:

13

MR. GULDEN:

14

board.

15

MR. SNEED:

First of all, it's a bigger plant.

All these other plants

I'm objecting -I'm not finished making my point -But he's testifying before this

I'm entitled to point out points about

16

the relevance and why I'm asking these

17

questions.

18

knows it's there.

19

highway --

20

MR. GULDEN:

It's off the highway, nobody
People been driving that

Objection to what people know.

He

21

can't testify that people don't know that the

22

asphalt plant's not there.

23

wants to swear himself in, I will cross-

24

examine him about his knowledge of the people

25

that live around the asphalt plant.
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Completely irrelevant for him to testify.

2

(Audience clapping).

3

CHAIRMAN KIEHNA:

We had this conversation at

4

every single meeting.

5

will be removed, we will ask the deputy to

6

remove you.

7

meeting.

8

information and make the decisions.

9

you.

10

MR. SNEED:

We -- no applause, you

This is a quasi-judicial

Please control so we can hear the
Thank

So the asphalt plants that we showed

11

are all next to the road except for this one.

12

As a right --

13

CHAIRMAN KIEHNA:

But I am going -- I am going to

14

not overrule, I'm sustaining that -- his

15

objection.

16

arguments but, at this point, we are hearing

17

fact and I don't see that his opinion --

18

MR. SNEED:

Those can be in your closing

I didn't ask his opinion, I asked him

19

what the capacity is, whether it's a larger

20

plant, a fact.

21

CHAIRMAN KIEHNA:

22

MR. SNEED:

You can proceed if it's a fact.

Yes.

23

BY MR. SNEED:

24

Q.

What's their capacity at Rogers?

25

A.

300,000 ton a year.
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Q.

And what's your capacity?

2

A.

100,000 ton a year.

3

Q.

All right.

4

And --

MR. TUZIW:

5

I have a question.

Is that the max

capacity or is that the plant capacity?

6

THE WITNESS:

7

MR. TUZIW:

They're permitted to do 300 -Not permitted, how they work.

You

8

just said 100,000, is that your maximum

9

allowed or --

10

THE WITNESS:

That would be my maximum allowed

11

under the air permit that we asked for; yes,

12

sir.

13

MR. TUZIW:

Your permit only allows 100,000?

14

THE WITNESS:

15

MR. TUZIW:

Yeah.
Okay.

Just want to make sure.

16

There's so many numbers over all this, just

17

trying to keep them straight.

18

BY MR. SNEED:

19

Q.

20

Thank you.

And can you tell me whether or not you're permitted to
recycle shingles?

21

A.

They are.

22

Q.

Are you?

23

A.

No.

24

Q.

So now, have you thought about conditions that you

25

would be willing to live with if your permit is
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granted?

2

A.

Yeah.

3

Q.

And propose to the board?

4

A.

Yes.

5

Q.

Let me show you Exhibit 59.

6

(WHEREUPON, Applicant Exhibit Number 59 was marked

7

for identification and passed to the witness

8

for review)

9

Q.

Can you identify that?

10

A.

Yes, these are the conditions we'd like to propose.

11

MR. SNEED:

12

I'd like to be permitted to hand them

out.

13

Q.

What's the first condition?

14

A.

To "Make any corrections to the site plan and

15

application required by the Zoning Administrator to

16

ensure that both comply with the Madison County

17

Ordinance."

18

Q.

What's the second condition?

19

A.

To "Obtain the Department of Transportation driveway

20

permit."

21

Q.

And what's the third condition?

22

A.

To "Obtain approved fired plan and approval of

23

compliance with the Madison County Fire Department."

24

Q.

What's the next condition?

25

A.

"The hours of operation shall be from 6:00 a.m. to 5:00
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p.m. on Monday through Saturday."

2

Q.

What's the next condition?

3

A.

To obtain proper stormwater and erosion site for the

4

plan site.

5

Q.

What's the next condition?

6

A.

To "Maintain a 'no idling' policy for trucks" that are

7

on hold or in line for the loadout.

8

Q.

And final condition?

9

A.

"After successfully completing the air quality

10

inspection and operation for 60 days so the actual

11

character of the operation is known, in the event that

12

the DOT or other entity lets a contract for paving to

13

be conducted only at night, Madison Asphalt may apply

14

to the zoning administrator for permission to operate

15

at night, such permission to be granted or denied or

16

conditioned in the Zoning Administrator's discretion."

17

MR. SNEED:

18

MR. GULDEN:

That's all my questions.
Couple follow-ups.

19

C R O S S - E X A M I N A T I O N

20

Q.

BY MR. GULDEN:

Your number 7 condition, basically you testified

21

earlier that you're going to be running from 6:00 a.m.,

22

run an hour and -- an hour and 20 minutes, shut it

23

down, all of the fumes from the smokestack are going to

24

disperse.

25

A.

Is that what you testified to?

I did.
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Q.

And then Mr. Sneed asked you about, what about these

2

inversions, when do they happen?

3

going to go and do you recall you testifying that

4

you're not going to be operating during those times and

5

so the pollution's still going to just travel away?

6

A.

I did, yeah.

7

Q.

Right.

Where's the pollution

But now you're asking the board to put a

8

condition on it that would allow you to operate at

9

night during those exact periods of inversion, isn't

10

that correct?

11

condition?

That's what you're asking the board as a

12

A.

I don't believe those inversions occur every day.

13

Q.

I didn't hear you.

14

A.

I don't believe they incur every day.

15

Q.

What doesn't?

16

A.

The inversions.

17

Q.

So one of your conditions going to be that any day

18
19

there's an inversion you will not operate?
A.

If we was to operate at night it would be the same

20

operation; we'd fire it up in the evening for that

21

night and we shut down.

22

Q.

You know that smokestacks are designed to raise and

23

lift the pollution above the area or above the industry

24

that's doing the pollution?

25

create smokestacks, right?

You know that's why they
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A.

I'm not an expert on smokestack.

2

Q.

You don't know?

3

You don't know -- why do you have

smokestacks then?

4

A.

For exhaust, I guess.

5

Q.

Yeah.

6

And so that it's above where the pollution is

actually coming, right?

7

A.

I guess.

8

Q.

You guess?

9

A.

I don't know.

10

Q.

And your smokestack is going to be 30 to 50 feet tall?

11

A.

Twenty-nine.

12

Q.

Twenty-nine?

Your report that you just testified to,

13

Exhibit 58.

Exhibit 58 puts the elevation of your site

14

at, what is that right there?

What does that say?

15

A.

1954.

16

Q.

And so if you were going to add, let's just be easy

17

math, 30 feet to 1954, what's that going to put your

18

smokestack elevation at?

19

A.

1984.

20

Q.

And did you see -- did you -- you put on there where

21

the Feldmann's house was, didn't you?

22

those ridges' elevation?

23

A.

24
25

There's two elevations on the ridge.

Is that one of

I don't know

where Feldmann lives on this map.
Q.

Okay.

And so those two elevations are significantly
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higher than your 1984, is that correct?

2

A.

Yeah, the top of that ridge is higher, that's correct.

3

Q.

So you're going to be polluting right about the same

4

elevation as all of those houses that are on adjoining

5

property.

6

smokestack, you're going to have all this pollution

7

right at 1,984 feet which is 20, 30, 40 feet below all

8

the houses that surround your property?

9

A.

10
11

Your smokestack's just -- this is your

I don't think the houses on the top of that ridge.
That's the way elevations are on the top of that ridge.

Q.

Right.

So anybody that is at an elevation higher than

12

that ridge is going to be subject to continual

13

hazardous air pollution and toxic air pollution during

14

a one hour 20 minute period from 6:00 a.m. every

15

morning?

16

A.

17
18

I don't know whose houses they are.

I don't know the

elevation of those houses.
Q.

Okay.

When you went and looked and took all those

19

shots, that was at lunchtime none of those plants were

20

operational, were they?

21

A.

All those plants were running.

22

Q.

Were they up running and operational --

23

A.

I mean, they were -- their asphalt was in silos.

24

Q.

Was it -- were they working?

25

I mean, were they hot,

the burners on?
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A.

The burners wasn't on, didn't fill the silos up.

2

Q.

So you couldn't get --

3

A.

Trucks are coming in and out and loading.

4

Q.

All right.

You also testified, I think up there, Mr.

5

Tuziw asked you some questions about your site.

6

talked about the two-acre site of your plant is going

7

to be there at that 1954 pin, right?

8

A.

Yeah.

9

Q.

And you've got, I think Mr. Sneed called it a

You

10

checkdown, was that the area where the water's going to

11

collect?

12

A.

Yes.

13

Q.

All right.

14
15

And on your site plan you had testified

previously that it's going to be down in this area?
A.

No, I said I was going to put a real small retention

16

pond there to catch the water that drains off of my

17

site before it goes onto Pat McCrary's land so we can

18

catch it separately.

19

Q.

Okay.

So let me get this, so the checkdown site that

20

you were testifying to about Mr. Tuziw is not on your

21

property but on McCrary's property?

22

A.

It is, yes, sir.

23

Q.

And you're going to have just a little retention pond

24
25

right here?
A.

So we check it before it drains into the big checkdown.
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Q.

Okay.

Yeah, so you're going to have your little

2

checkdown you were testifying about it right here, you

3

were talking about a little checkdown right in, I

4

guess, right in this area somewhere?

5

A.

Yeah, that's the -- that's for the EPA to decide after

6

we get our permit where it goes and how we build it for

7

the erosion control plan.

8

MR. TUZIW:

9

Can we take the TV down

because half of us can't see what you're

10
11

Excuse me.

It's on our conditions.

doing?
Q.

So yeah, sorry Mr. Tuziw, I can't see what I'm doing

12

either.

13

was asking questions about his checkdown and says can

14

be down here in this corner, but I didn't know what I

15

was doing.

16

Exhibit 49 is your new site plan.

17

you're going to have your little checkdown it looks

18

like you're going to have temporary aggregate stockpile

19

area.

20

again?

21

A.

22
23

I was using the wrong site plan.

So

Right here where

So where are you going to put your checkdown

Wherever the EPA tells me to during my erosion control
plan, the stormwater drain's plan.

Q.

24
25

I think I was using the wrong site plan, so I

So you don't know where they're going to tell you to
put it?

A.

They told me that it would probably go there.
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Q.

It's going to go right there where your --

2

A.

I just know --

3

Q.

-- temporary aggregates are?

4
5

MR. SNEED:
A.

Let him answer.

I don't know how big it is.

It could go beside of it.

6

I don't know if the zoning officer will let me put it

7

in the setback.

8

Q.

It don't have to be real big.

So you're relying on someone else then, basically.

9

Your testimony today is that basically you're going to

10

rely on McCrary to be your checkdown for sedimentation

11

and erosion control?

12

A.

13
14

I'm going to rely on the EPA telling me what I need to
do and I'm going to comply.

Q.

All of these conditions in order to operate your

15

asphalt plant you have to obtain a Department of

16

Transportation driveway permit, don't you?

17

A.

Yes.

18

Q.

So it doesn't need to be a condition because you've got

19

to do it anyway, right?

20

A.

There's places over in Madison that don't have it.

21

Q.

So you're just saying you're better than those places

22
23

that you're going to follow the law?
A.

24
25

No, I just want to follow every law that I'm supposed
to.

Q.

All right.

And you're talking about as part of the
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condition obtaining approval of a stormwater plan,

2

you're telling me the EPA is going to make you put a

3

stormwater plan in place, correct?

4

A.

5

Most likely.

I'm going to meet with them to see if I

need to.

6

Q.

But you don't know yet?

7

A.

I don't have a permit yet.

8

Q.

But you're so close, why wouldn't you know -- like, if

9

I mean --

you're coming to this board and making the

10

representation that this is your site plan and if the

11

EPA tells you to put your stormwater and erosion

12

control right where your aggregate piles are going to

13

be or potentially right where your diesel tanks are

14

going to be, are we going to have to come all the way

15

back here to argue about a new amended site plan?

16

that what you're telling the board?

17

A.

18

Is

No, I've already met with environmental people there
and they told me where -- where about it will go.

19

Q.

Okay.

20

A.

Right in the corner down there.

21

Q.

So right -- when they were looking at this site plan,

22

right in the corner it's going to go, right?

23

A.

Yeah.

24

Q.

Right.

25

So where about is it going to go?

But then because the top property line was just

a little under 200 feet you had to amend it to make it
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220 feet and you took away the exact area where the EPA

2

is telling you to put your checkdown?

3

A.

Not really, because those are temporary aggregate

4

piles, that's why they're in the setback, they can be

5

moved if I need to.

6

Q.

Like, well, those temporary aggregate piles have

7

particular -- they have concrete beam structures that

8

are going to be less than four feet.

9

A.

10
11

testified to that.
Q.

12
13

They're going to be concrete structures, they're going
to be stick or block?

A.

14
15

They're not concrete beams, sir, because I never

They could be -- they could be block, less than four
feet, right, easily moved.

Q.

So this site plan might be totally and completely

16

different than what you're representing to the board

17

because the EPA is telling you to put your checkdown

18

right here?

19

A.

If I have to move an aggregate pile because the EPA

20

tells me to, I will.

21

MR. TUZIW:

I got a question on that.

How do you

22

know when you're going to need to move it to

23

have your checkdown pond?

24
25

THE WITNESS:

The EPA, I suppose, I've not met

with them about it because I don't have a
Bridges Court Reporting
828-429-7839

Application by Madison Asphalt, LLC for a Conditional Use Permit - Vol. VII
898June 17, 2019
1

permit but I'm pretty sure they'll have to

2

have that.

3

MR. TUZIW:

Well, what I'm getting at is in here

4

you're saying you'll obtain approval of

5

stormwater plan for the site then you turn

6

around and say you'll do what the EPA tells

7

you to do but you don't know if the EPA is

8

going to tell you to do it.

9

if the EPA doesn't tell you to do it you're

So I understand

10

not going to do it even if you put a

11

condition that says --

12

THE WITNESS:

No, we'll do it whether the EPA

13

don't, that's why I put in there.

14

the EPA don't want -- if the EPA don't

15

require it we'll still do it.

16

MR. TUZIW:

Okay.

Even if

But it's supposed to be in that

17

spot where you're going to have aggregate

18

piles but you're saying you can move them,

19

but you don't know you need to have the spot

20

till something happens and goes bad.

21

you're going to run over and move the piles

22

so that stuff that's seeping and draining can

23

go through it?

24
25

THE WITNESS:
it.

So

No, we'll build it before we move
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2
3
4

how big it needs to be.
MR. TUZIW:

So you won't have the aggregate piles

there that will need to be moved?
THE WITNESS:

No.

If I need to move the aggregate

5

pile over, I'll move it over, you know, six

6

inches or six feet.

7

MR. TUZIW:

But you're not getting my point, you

8

won't know when you need it till you have a

9

disaster.

10

THE WITNESS:

No, I'm going to -- I'm going to

11

build it before when EPA tells me before the

12

plant's done, when the grading and stuff's

13

done.

14

MR. TUZIW:

15

Well, the aggregate piles won't be

there at all?

16

THE WITNESS:

17

MR. TUZIW:

No, not when it's built, no.
You keep saying when the EPA tells you

18

to do it but you say you're going to do it

19

even if they don't tell you to do it so

20

you're confusing me.

21

THE WITNESS:

I'm sorry.

I'm going to meet with

22

the EPA and get everything that'll need to be

23

done while preparing the site.

24

there will have to soil samples that's done

25
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MR. TUZIW:

So you're only going to do -- you're

2

only going to do it if the EPA tells you to

3

do it?

4

THE WITNESS:

No, I'm going to do it anyway but if

5

the EPA requires it a certain way then that's

6

how I'm going to do.

7

go build it the way I want to build it if the

8

EPA requires it --

9
10
11
12
13

MR. TUZIW:

I'm just not going to

But you're just telling me that you're

going to do it if the EPA tells you to do it.
THE WITNESS:

Well, I'm going to do it, EPA

telling me or not telling me.
MR. TUZIW:

Okay.

That's what I want to hear.

14

Because that's one of my stipulations is

15

there has to be proper --

16
17
18

THE WITNESS:

I'm sorry for the confusion.

Yeah,

that's why I put it in there.
MR. TUZIW:

I don't like when someone tells me

19

they're going to do it if these people tell

20

them to do it.

21

THE WITNESS:

22

MR. TUZIW:

23
24
25

Right.

No --

Either you're going to do it or you're

not going to do it.
THE WITNESS:

No, that's why we put it in there,

yeah.
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MR. TUZIW:

2

MR. BRIGGS:

3

Okay.
Would you have to have that site done

before you even open?

4

THE WITNESS:

5

MR. BRIGGS:

6
7

Yeah.
So before you have gravel or sand

aggregate, whatever you use for asphalt -THE WITNESS:

Yeah, before we build it we would

8

have to have the engineering plans for

9

construction which would also require soil

10

sample test done, variety of different things

11

and that's when I would find out how I need

12

to grade it.

13

slope of the drainage and then they'll tell

14

me if -- how I need to build the water

15

retention at the top to separate if a -- if

16

the state requires it one way or not.

17

either way it's going to get built.

18

MR. BRIGGS:

Engineers will grade, do the

But

So that will be constructed and built

19

before you put up any walls that hold any

20

kind of aggregate or piles or anything like

21

that?

22

THE WITNESS:

23

MR. BRIGGS:

Excuse me, I'm sorry?
You have the erosion control plan

24

done, you have your checkdown and everything

25

in place -Bridges Court Reporting
828-429-7839
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THE WITNESS:

2

MR. BRIGGS:

3

THE WITNESS:

4

MR. BRIGGS:

5

Yes.
-- before you construct the walls -Yes.
-- and stockpile any kind of

aggregate?

6

THE WITNESS:

7

MR. GULDEN:

8

CHAIRMAN KIEHNA:

9

Yes.
Those would be my questions.
Does the board have any

additional questions?

10

MR. SNEED:

11

MR. GULDEN:

That's all the rebuttal from me.
Just some brief rebuttal, one witness

12

won't take long.

13

the stand, please.

14
15

You can step down.

Mr. Read, Don Read come to

DON READ, being first duly sworn was
examined and testified as follows:

16

CHAIRMAN KIEHNA:

17

Would you state your name for

the court reporter?

18

THE WITNESS:

19

D I R E C T

20

Q.

21

Don Read.

E X A M I N A T I O N

BY MR. GULDEN:

Mr. Read, were you here during the reading of the
testimony of Lynn Carmichael?

22

A.

No, sir.

23

Q.

You didn't hear that?

24

A.

Correct.

25

Q.

Were you standing outside in the hallway?
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A.

No.

2

Q.

Okay.

Did you look at Ms. Carmichael's report that had

3

previously been admitted as Exhibit 52 on one of the

4

three other times that she's testified?

5

A.

Yes, I have.

6

Q.

And did you do -- did you look at it?

7

Did you do any

studies to determine the voracity of that report?

8

A.

Yes, I did.

9

Q.

What did you do and what did you find?

10

A.

I looked at, because last time I was here, I got

11

questioned about her report but I didn't do it, didn't

12

review it, so I couldn't answer any questions about it.

13

She did it differently.

14

analysis and the question of a one-mile radius and

15

versus a zip code, versus her report where she did a

16

half mile, one-mile and five-mile.

17

data and you look at the sales in her report, it's on

18

page 4, her chart under the half mile, you go down

19

through there, there's seven different plants she

20

considered.

21

next one has one sale, the next one has zero sales,

22

three sales, four sales, five and two.

23

Q.

What I looked at in my

You look at the

The first one only has four sales, the

And so are you telling the board that Ms. Carmichael

24

made her conclusion that the sale within a half mile

25

were -- there was less of an impact on homes within the
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sale of one-mile based upon the sale of one house?

2

MR. SNEED:

Objection to the leading.

3

Q.

What --

4

A.

Okay.

5

Q.

Yeah, when Ms. Carmichael based her sales -- what's the

What I --

6

problem with Ms. Carmichael basing her impact study on

7

the sale of one house?

8
9

A.

You can't -- you can't look at an aggregate if you have
only one or two or three sales or you only have a few

10

sales.

11

properties and then compare them on an individual

12

basis.

13

have to be very similar.

14

You really have to look at all the individual

If you put them into a group they really all

And so what I did was I looked at -- I looked at

15

those sales which is why in my analysis and my decision

16

was you had, in my opinion, you have to go up to the

17

one-mile and when you look at her report also when you

18

get to one-mile in her analysis there's 26, 11, nine,

19

14, 29, 19, 11, you've got enough of a group that you

20

can kind of try to establish a trend.

21

report on page 9 it's group five, 2700 Asheville

22

Highway, you can also sort of see that same trend, the

23

prices in less than a half mile go up and down a lot

24

and you say, you know, year 2000 you're at 127,000; '01

25

139,000; '02 right after that plant came into
Bridges Court Reporting
828-429-7839

And in her same

Application by Madison Asphalt, LLC for a Conditional Use Permit - Vol. VII
905June 17, 2019
1

operation, 115,000.

Then it jumps up to 158,000, back

2

down to 135, up to 172.

3

not reliable to try to establish any kind of trend or

4

any kind of change.

There are so few sales it's

5

So then if you take -- I took her numbers for her

6

one-mile and her five-mile and I put together a report

7

for that and I'll show you what I did on -- if you

8

want.

9

Q.

10

Yes, if you could get -- did you make copies of that
report?

11

A.

Yes, sir.

12

Q.

So you made the report using her data?

13

A.

Correct.

14

MR. GULDEN:

15

We're going to identify this as

Opposition --

16

THE REPORTER:

14.

17

MR. GULDEN:

18

(WHEREUPON, Opposition Exhibit Number 14 was

14?

As Opposition 14.

19

marked for identification and passed to the

20

witness for review)

21

Q.

Do you have a copy of it up there, Mr. Read?

22

A.

Yes, sir.

23

Q.

And tell us what you did and what you found in this

24
25

report.
A.

Well, when you take the trend over time, the data
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points, both markets increased with --

2

MR. TUZIW:

What page are you on?

3

Q.

What page?

You on page 9 maybe?

4

A.

Yeah, I got started on page 9.

On page 9 if you look

5

there, one of the sales for the most recent one-mile

6

you had, you have two price points.

7

chart and it's showing the increase for everything

8

under her one-mile category and then the next chart is

9

the five-mile category.

You have the first

And when you look at the

10

numbers and you do basic regression, that R-squared

11

number is really kind of a percentage of how close the

12

data is together and you want that as close to one as

13

possible.

14

just like a zip code, you've got a lot of sales in

15

there.

16

sales, the same thing in a zip code, and that trend

17

line of the five-mile group is a really reliable

18

estimate of what's happening in that neighbor -- in

19

that overall community.

20

mile that chart just represents since 2012 because

21

that's the most recent where the market's just been

22

going up, recovered and it's still going up.

23

been no changes otherwise increasing prices.

24
25

So when you look at the five-mile group,

Her sales are up, you know, seven, 800 house

And that's where at the five-

There's

So if you look at the one-mile you see the sales
jump up and down so it looks like one year sales
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dropped a bit, they went up a bit, they dropped a bit

2

and so even at one-mile, you know, how consistent is

3

it?

4

look at the five-mile it's a very steady line.

5

then so you've got a five-mile went up 167 percent,

6

one-mile 159, so if you look at the two neighborhoods

7

properties less than a mile from the plant had a median

8

price in her analysis of $218,914 and in her analysis

9

the properties of five miles were 269,000.

10
11

It's pretty good but it's not great.

When you
And

That's a

difference of $50,748.
Q.

And so does her, is it your conclusion that her

12

conclusion comports with what you said, that properties

13

within a half mile of an asphalt plant don't appreciate

14

as fast as the balance of the community?

15
16

MR. SNEED:
A.

Well, no.

Objection to the leading.

Because if you look at that same group and

17

come down to a half mile, it's a very -- there are so

18

few sales it's hard to tell a trend.

19

page, on page 10, apply to their half mile and I don't

20

consider it real reliable because there are so few data

21

points, you're really not sure to trust it.

22

that case it went from 132,500 in year '14 of her

23

analysis which was 2012 up to year '20, there were no

24

sales in that neighborhood in the most recent year she

25

had and that's 195 percent increase.
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analysis it shows that the values went up quicker less

2

than a half mile but it's still $10,629 less than all

3

the houses in five-mile radius.

4

Q.

5
6

So what are you drawing, what is your conclusion that
you've drawn from creating this comparison?

A.

7

The properties that are within a mile of the plant
suffer less.

8

Q.

Say that again.

9

A.

If you're more than a mile away the property values are

10

higher and if you're less than a mile away the property

11

values are lower.

12

Q.

Thank you.

13

MR. GULDEN:

Those would be my questions.

14

C R O S S - E X A M I N A T I O N

15

Q.

BY MR. SNEED:

Mr. Read, I'm going to show Exhibit 51.

Are these the

16

numbers that you claim that she had that you're looking

17

at?

18

A.

Yes.

19

Q.

All right.

20

A.

2001, correct?

21

Q.

And so she's got the only study that has a before and

22

And do you know when that plant was built?
That's in her report.

after comparison?

23

A.

Correct.

24

Q.

And did the values inside the .5 mile stop going up

25

when they built the asphalt plant?
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A.

They went up at a slower rate less than a mile.

And in

2

her -- in her data 2002 she shows the properties'

3

values dropped which would be the year after the plant

4

was built.

5

Q.

In the mile, but inside the half mile it went up.

6

A.

Well, if the plant was built in 2001 the sale was 139

7

in 2002 and the following year you're at 115.

8

Q.

And then the next year you have 158.

9

A.

And then you have 135 and that's the whole point at

10

less than a half mile it looks like values skyrocket

11

and plummet and skyrocket and plummet and it's because

12

there are so few sales you have to look at the

13

individual property.

14

home?

15

really consider do you need to exclude outliers, you

16

know, because exactly what you were asking me last time

17

was all about looking at the zip code and having

18

million dollar homes and how that's going to mess up

19

estimates.

20

Q.

21

Was it a nice home, an older

That's why you need to look at the data sets and

And that's why they were excluded.

So talking about exclusions, you looked at the data
prepared by Mr. Bruggeman?

22

A.

Yes, sir.

23

Q.

And you excluded some of the sales from those charts he

24
25

did?
A.

Yes, sir.
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Q.

And the ones that were excluded were "outliers"?

2

A.

Correct.

3

Q.

An outlier meant it didn't fit your preconception?

4

A.

No, sir.

An outlier is something that is on the edge

5

of your data set.

So if you have sales from, let's

6

just say, 100,000 to 200,000, and wherever the bulk of

7

the center of that data lies, we're using the 50

8

percent of them that are in the middle of each data

9

set.

10

Q.

Fifty percent of what, the averages?

11

A.

No, 50 percent of the total numbers of the medians.

12

Q.

Medians.

13

A.

Right.

14

Q.

And you look for the 50 percent point, the median?

15

A.

Correct.

16

Q.

And then you put 25 percent on top of it and 25 percent

So you look at the data set, sales?

17

below.

18

take them out.

19

sales taken out, but a lot of top sales.

20

A.

And then you go up on the median top sales and
And I don't see but one or two low

From what I looked at my -- there's pretty equal top

21

and bottoms.

22

taking, not a selective --

23

Q.

It's the center of the data that you're

Well, the median's the median.

Unless you take the

24

outliers out and then the median moves because you take

25

five out on the top and two down on the bottom it moves
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2

three, doesn't it?
A.

3
4

The median.

The median's going to move and the average is going to
move.

Q.

5

And that's the data that you based your initial report
on is the data prepared by Mr. Bruggeman?

6

A.

That is correct.

7

Q.

And that's the data where you took out the outliers?

8

A.

Which is how you should take -- in the appraisal

9

analysis and doing market analysis, you have to look at

10

your data sets.

11

outliers.

12

impacting the data and changing the results in an

13

accurate way or not an accurate way.

14

what type of data you're looking at.

15

Q.

16
17

You're supposed to consider whether they are

So it depends

And you were looking, comparing it with an old zip code
to determine whether or not it was accurate?

A.

18
19

You're supposed to look at the

Just like the five-mile data set, it's about the same
size.

Q.

But you told me last time you testified that what you

20

ought to compare is like properties, like

21

neighborhoods?

22

A.

That is correct, which is why you want that middle set

23

of data so you have the most -- the most similar sales

24

to see whether you have a trend and what's going to

25

apply to the neighborhood.

If you take -- if you're
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taking just high sales or just low sales you could

2

break the data up and you could say I'm only going to

3

use the bottom third or I'm only going to use a certain

4

piece and as long -- and you have to apply that the

5

same way at every property and in every analysis and

6

then you're going to get the same kind of answers.

7

you don't want to -- the things you can't throw out

8

just certain types of certain pieces, you have to look

9

at why.

So

So if you have million dollar homes on top of

10

the mountain, you have one or two sell, it's going to

11

pull that $200,000 average up a lot and the median will

12

change a little.

13

And that's where if you look at the data and you

14

look at the numbers, for example, if you just go -- you

15

can go to her sale one and you see Smokey Park Highway

16

Candler, 190, 187 for the median, the mean.

17

you within a half mile there was only four sales but

18

they were all really pretty similar and pretty close

19

because it's the same.

20

But then you come down and you see some of the others,

21

you see a much bigger spread.

22

spread you know that the sales can be very different

23

and that means it's going to be less accurate.

That tells

And that applies across there.

When you see that large

24

Q.

But she didn't look both at the mean and the median?

25

A.

Correct.
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Q.

2
3

MR. SNEED:
A.

4
5

And you didn't.
That's all.

And -MR. GULDEN:

A.

If you need to answer the question --

Well, she did look at the mean and the median and you

6

look at -- and then I don't consider enough data in

7

that half mile to be accurate.

8

reflection to compare between a half mile and one-mile

9

if it establishes a trend.

It's not a good

You go one-mile to five-

10

mile and in that -- those conclusions she's got one

11

property that's zero minus seven on the first one.

12

The next property shows properties increased 40 to

13

23 percent when you went beyond the mile.

14

was also a negative and it shows minus six and minus

15

nine percent.

16

percent.

17

up 19 percent, up 25 percent.

18

up 103 percent and 51 percent.

19

analysis five of the locations had -- in property

20

values increased when you went beyond the mile and only

21

two of them showed property values decreased or almost

22

neutral.

23

Q.

The next one

And then she's got plus five, plus 12

The next one's up 26 percent, up 10 percent,
And then the last one's
So she has five in her

But the majority of hers showed the increase between

24

the mile and the half mile.

As you got closer in the

25

half mile most of her statistics showed increase the
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2

closer you got to that -- isn't that right?
A.

She shows, right, from a half -- from a half mile to

3

one-mile she shows property values increased 58 to 55

4

percent in her number one, went -- to go away from a

5

mile.

6

increased 55 and 53 percent when you went past a mile.

7

On her property three it was zero so there's no

8

conclusion, you can't compare that.

9

Creek, which is her property four she shows property

In property two, she shows property values

And in Clear

10

values from a half mile to one-mile went up two percent

11

and 10 percent.

12

only one she shows that came down 18 and 12 percent.

13

And then her next one, Old Hendersonville Highway went

14

up 42 and 11.

15

11 and down two.

16

properties that went down and the rest increased in her

17

analysis.

18

different around it is because she picked different

19

industrial properties in different areas to compare

20

each one to separately.

21

Q.

22
23

Right.

From 2700 Asheville Highway is the

And then Big Cove Waynesville went down
So what she's got one, two, what two

The only reason her other -- her analysis is

And that's what she said she ought to do is

because you're next to an industrial zone.
A.

Right.

And there are -- that's why I look at what

24

we've already got, the subject neighborhood without a

25

plant.

So that's where I looked at the subject
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neighborhood and compared it to the zip code and found

2

that it tracked with the same rate.

3

Q.

And that's your opinion about the proposed plant site?

4

I want to be clear, your opinion is the existence of

5

the quarry has had no adverse impact on properties

6

around the quarry?

7

A.

When you conclude them as the one-mile circle.

When

8

you're immediately adjoining there's a negative impact

9

already there.

Just like an interstate highway, a

10

paper mill, a sewer plant, there is a negative impact.

11

The rock quarry is less than --

12

Q.

13

Well, we went over this before.

Did you see the video

of the site?

14

A.

Yes, sir.

15

Q.

So the last time I asked you you said well, it will

16

affect the property because -- adjacent to it because

17

you'd be more than the quarry would because you can

18

hear it and smell it.

That's what you said.

19

A.

Yes, sir.

20

Q.

If you're not able to hear it and it's not as loud as

21

the quarry and it don't smell, it's not going to affect

22

them, is it?

23

A.

Not any more than the quarry.

If you had noise on top of a quarry you'd get --

24

there's more noise impact and as noise goes up it'll

25

impact the property value negatively.
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rid of the odor, and had no smell, then that would,

2

right, that would not have -- it would not have the

3

smell, the odor impact.

4

Q.

So then it would have no more effect than the quarry?

5

A.

Well, I've been to many rock quarries.

I don't work at

6

one but I never noticed an odor coming out of a rock

7

quarry.

8
9

Q.

I'm saying if there's no odor.

And there's not been

any evidence about any odor in this hearing at all

10

except a whiff of odor when they the -- dump it in the

11

truck which blows away.

12

MR. GULDEN:

That's the only testimony.

We'll object to that because he can't

13

say haven't had any evidence other than a

14

whiff of odor.

15

object to his testifying and badgering the

16

witness on the odor.

17
18

MR. SNEED:

And so we'll

Well I just wanted to see if he'd

admit -- that he testified before.

19

MR. GULDEN:

20

MR. SNEED:

21

MR. GULDEN:

22

MR. TUZIW:

23

THE WITNESS:

24

MR. TUZIW:

25

Odor is odor.

Sustained.
That's all I have.
No further questions.
I just want to clarify the numbers.
Yeah.
I actually read her report this

afternoon and looked through all the numbers.
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I had an hour to kill.

2

it better, half mile numbers assist you to

3

give you an accurate depiction of values

4

because -- because it gets skewed real quick

5

with only few to look at?

6

THE WITNESS:

7

MR. TUZIW:

So just to understand

Right.
So the further we look out the more

8

numbers we get and basically that comes down

9

to more sales equals more data which means

10

more numbers means more averages?

11

THE WITNESS:

12

MR. TUZIW:

13

MR. GULDEN:

14

CHAIRMAN KIEHNA:

15

Correct.
Thank you.
Nothing further.
Does the board have any

additional questions?

16

THE WITNESS:

Okay.

17

MR. GULDEN:

18

CHAIRMAN KIEHNA:

19

MR. SNEED:

20

CHAIRMAN KIEHNA:

Thank you.

Thank you.

That would be all the rebuttal.
Mr. Sneed?

I have no further witnesses.
It's 20 minutes to 8:00, let's

21

take a break and we'll be back at five

22

minutes to 8:00.

23
24
25

(WHEREUPON, the hearing was recessed at 7:41 p.m.
and reconvened at 8:00 p.m.)
CHAIRMAN KIEHNA:

We have three persons of
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1

standing.

2

Molland and Jim Tibbetts.

3

alphabetical order, start by your first name,

4

Connie?

5
6

MR. SNEED:

We have Vivian Long, Connie
Let's go in

Madam Chair, can I, for the record,

mark that video tape as Exhibit 61?

7

CHAIRMAN KIEHNA:

8

(WHEREUPON, Applicant Exhibit Number 61 was marked

9
10

Yes.

for the record)
CHAIRMAN KIEHNA:

Connie, if you'll come over

11

here.

12

what you're timeline is and

13

So how long do you -- can you explain

MS. MOLLAND:

--

Less than 15 minutes and I have a

14

witness that is in from out of town so I

15

would like to make sure that he has time to

16

speak as well.

17

another five minutes and then questions and

18

objections, whatever.

19

CHAIRMAN KIEHNA:

20

MS. MOLLAND:

21

CHAIRMAN KIEHNA:

He will be brief, maybe

Okay.

Thank you.

You're welcome.
Jim, if you'll come forward, I'm

22

going to ask similar questions.

23

a timeline and just an overview of questions,

24

is it presentation, what is it?

25

MR. TIBBETTS:

Just explain

Mostly what I'm going to be doing
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is presenting North Carolina government

2

regulations so those are public documents

3

issued and easily submitted that show that

4

the North Carolina government doesn't

5

adequately (audience member coughing) myself

6

or the town once this plant is permitted,

7

especially with regard to odor.

8

probably no more than 20 minutes.

9

CHAIRMAN KIEHNA:

10

MS. LONG:

11

CHAIRMAN KIEHNA:

12

14

CHAIRMAN KIEHNA:

Is there any way we can -- how

I'll go as fast as I can.
That's -- I shouldn't have asked

(inaudible).
MS. MOLLAND:

Connie, if you want to proceed.

Thank you very much for letting me

17

be here.

18

those that --

19

Vivian.

can -- is that okay?
MS. LONG:

16

Thank you.

Probably an hour.

13

15

Okay.

And I think

I do also want to do a shout out to

CHAIRMAN KIEHNA:

Yes, I was -- I was going to --

20

no one, none of three of you have been sworn

21

in, correct?

22

MS. MOLLAND:

23

MS. LONG:

24

CHAIRMAN KIEHNA:

25

Okay.

We were sworn in.

We were, yes.
At the very first evening.
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1

MR. LAWS:

If you're going to present testimony

2

you need to be sworn in when you come up to

3

the stand.

4
5
6

CONNIE MOLLAND, being first duly sworn
was examined and testified as follows:
MS. MOLLAND:

This is a big learning process for

7

all of us, give me a second.

So as I started

8

to say, thank you very much for the

9

opportunity.

I also want to do a shout out

10

to the folks that have been recording.

11

unable to be here for four of the nights and

12

I was able to watch all of the testimony, all

13

of the evidence.

14

opportunity because I didn't want to be

15

redundant with what I was presenting tonight.

16

So thank you.

17

I was

I really appreciated that

I was on, I think it was April 22nd,

18

granted to be a person with standing because

19

my husband, Rick Molland, is a member of the

20

board of adjustments, he was asked to recuse

21

himself and I have a copy of the letter and

22

the supporting documentation that was

23

submitted asking him to recuse himself.

24

like to submit that into evidence.

25

CHAIRMAN KIEHNA:

Okay.
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2
3

(WHEREUPON, Connie Molland Exhibit Number 1 was
marked for identification)
MS. MOLLAND:

In the interest of time, can I ask

4

one of my people to stand here, somebody to

5

help?

6

Thank you.
So there are three reasons why I was

7

granted standing and why Rick was asked to

8

recuse himself.

9

owner of Flow Gallery which is located less

The first one is I am an

10

than 1.5 miles from the proposed asphalt

11

plant.

12

dated February the 5th.

13

is in that packet, that a letter that the

14

board of the Downtown Marshall Association

15

sent to the Reeds asking -- to TJ, asking

16

that they reconsider putting an asphalt plant

17

so close to downtown.

18

The second is that I signed a letter
That letter, a copy

The third reason was because the

19

Downtown Marshall Association petitioned the

20

town to oppose the plant.

21

copy of that petition; it was not the

22

original documentation from Mr. Reed -- Mr.

23

Sneed.

24

result of that petition the town of Marshall

25

did pass a resolution opposing the plant.

I have included a

I did include that for you and as a
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1

would like to submit into evidence that

2

resolution as well as the minutes of the

3

February 18th meeting when that resolution

4

was passed.

5
6

MR. SNEED:

I object to that.

the record but that's not evidence.

7

MS. MOLLAND:

8

MR. SNEED:

9
10

This is already in

Madam Chair, that --- they have nothing to do with the

things you're -MR. MULLMAN:

The resolution is not in the record

11

as far as I can tell from the town of

12

Marshall, I think, passed a resolution that

13

was not submitted yet.

14

the Downtown Marshall Association which I

15

represent and the town of Marshall has

16

opposed the plant and this resolution states

17

that.

18

MR. SNEED:

They are a member of

I understand the law that you're

19

applying doesn't depend on what the town of

20

Marshall supports or doesn't support.

21

MS. MOLLAND:

22

MR. SNEED:

I'm sorry, I can't hear you, sir.
The things you're to decide don't

23

depend upon what the town of Marshall decides

24

to support or not.

25

relevant to the findings you have to make.

It's not evidence that's
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MS. MOLLAND:

This is public record, sir.

I

2

believe that it is important for the Downtown

3

Marshall Association and its relationship

4

with the town.

5

been passed.

6

plant.

7

plant site.

8

CHAIRMAN KIEHNA:

9
10
11
12

We have a resolution that has
It is in opposition to the

We're 1.4 miles from the proposed

I'm going to allow it into the

record.
(WHEREUPON, Connie Molland Exhibit Number 2 was
marked for identification)
MS. MOLLAND:

Thank you, Madam Chair.

While this

13

is being distributed, I'm going to read just

14

the last two paragraphs.

15

read the whole thing.

16

I'm not going to

So, of course our -- a whole bunch of

17

Whereas's in the resolution, but the last two

18

says, "Whereas, we believe that permitting a

19

Plant to be constructed and operated at the

20

proposed location could be injurious to

21

property and public improvements in the

22

neighborhood;" and "Now therefore be it

23

resolved that the Board of Aldermen of the

24

Town of Marshall oppose the issuance by the

25

County Board of Adjustments of a Conditional
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Use permit for an asphalt plant located in

2

the McCrary Stone Quarry."

3

I think that's important because the

4

next thing I'm going to do is all the

5

testimony, everything that's happened so far

6

has been a lot about what's been in the

7

vicinity of the quarry.

8

been addressed up until now is the town of

9

Marshall.

What hasn't really

We are super close.

We depend on

10

tourism.

11

growth over the last 10, 20 years and I would

12

like to call Mr. Pete Whitlock up to be a

13

witness.

14

standing I'm allowed to do that.

15

We have a lot going on, a lot of

I understand that as a person of

PETE WHITLOCK, being first duly sworn

16

was examined and testified as follows:

17

D I R E C T

18

Q.

19

E X A M I N A T I O N

BY MS. MOLLAND:

So back to this -CHAIRMAN KIEHNA:

Oh, I'm sorry, Pete -- Mr.

20

Whitlock, will you please state your name and

21

spell your last name for the court reporter.

22

THE WITNESS:

23
24
25

Yes.

My name is Pete Whitlock,

W-h-i-t-l-o-c-k.
Q.

Mr. Whitlock, can you please share with the board your
involvement and your investments in downtown Marshall?
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A.

Yes.

So I've been involved in Marshall for -- since

2

1999, about 20 years.

I came to Marshall to work on

3

this building right here on the corner and some friends

4

of mine purchased it.

5

lawyer and they needed some help with the contracts.

6

They also needed some physical help so I drove here and

7

we were getting the offices of Dr. Sam across the

8

street, (inaudible) family and -- that they purchased

9

it from and when I was helping them we saw lots of

I came here because I was their

10

other buildings in town.

11

in the downtown area.

12

vacant as most of you know, and so we developed a plan

13

to start buying them and renovating them.

14

There wasn't a lot going on

Most of these buildings were

And so the last 20 years, we've renovated six or

15

seven of the buildings here.

The credit union building

16

next door, we spent three years renovating that

17

building.

18

is, three years, that's five apartments and the retail

19

space.

20

the (audience member coughing) building the last two

21

years.

22

to the depot back in 2008 or so.

23

renovating two buildings.

24

Capitola glove factory, Capitola Mill across the river

25

and the former county jail right here.

We renovated the building where Flow Gallery

We renovated the Madison, the cafe building,

Renovated the building at the end of town next
Currently, we're

We're working on the old
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Q.

So this has been a significant amount of public

2

improvements your investments have been pretty

3

substantial?

4

A.

It's been very substantial both financially and time.

5

We try to spend a lot of time doing this work

6

ourselves.

7

Q.

8

And on behalf of downtown Marshall we really appreciate
that.

9

Thank you.
So what are -- obviously you've been paying

10

attention as well, what are your thoughts about the

11

proposed location of an asphalt plant?

12

A.

I'm opposed to it.

I'm opposed to it because, look,

13

we're putting five and a half million dollars, that's

14

the investment in Capitola Mill across the river.

15

We'll have -- we'll have 18 apartments, 11 offices,

16

three flexible spaces.

17

minimal.

18

Historic Buildings to try to lower the cost to us, even

19

so it's -- it needs to rent at market rates and things

20

like asphalt plants, chicken processing facilities,

21

paper mills, things like that would impact people who

22

are coming here to enjoy this beautiful downtown.

23

may affect their decision.

24

the prices that they will charge.

25

The return on investment's

If we put on the National Registry of

It

It will certainly affect

This has been a project we've been planning for
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years and years.

2

the funding together and will start where they're

3

working right now on this project.

4

concerning to me.

5

It's taken us a long time to put all

So it's very

Same thing about if the county jail.

It's a, you

6

know, it's a $600,000 investment.

7

it's several people.

8

significant and they're probably equal to or greater

9

than Mr. Reed's investment in this asphalt plant, I

But these investments are

10

suspect.

11

of what he's spending.

12

Q.

13

It's not just me,

I don't know, I haven't heard the testimony

I don't know.
MR. SNEED:

So the -I object to that.

It's just not

14

relevant.

15

personal opinion.

16

an expert in -- and it sounds like he's

17

driven by some of this hysteria that keeps

18

talking about asphalt plants that's not

19

evidence.

20
21

CHAIRMAN KIEHNA:
A.

He has no proof, it's just a
He's not been qualified as

I'm going to overrule.

So I'm somewhat familiar with asphalt plants.

I've

22

never worked in one but I've certainly been next to

23

asphalt plants.

24

commercial parking lots paved, sealed and striped.

25

can tell you that this truck sitting there in the back

This past weekend I had two -- two big
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1

of my lot you could smell it from 50 feet away.

2

there when they were rolling out the asphalt.

3

rolled out 380 degrees, you smell it.

4

the whole parking lot smells.

5

and this work was done on Saturday morning.

6

that to think that an asphalt plant doesn't smell is

7

like thinking that it didn't snow in the middle of the

8

night when you wake up and there's snow on the ground.

9

Q.

It gets

You smell it,

It still smells today
I think

So the public improvements your concern is about your

10

investments in the public improvements and the

11

potential impact?

12

A.

I was

I'm probably equally if not more concerned just about

13

the people and the businesses that we've spent two

14

years of tracking to come down here.

15

county's mental health provider.

16

We rent to authors, surveyors, people who do the back

17

house bookkeeping for Wall Street, restaurants, lots of

18

-- restaurant interior designers.

19

people.

20

go up and you're in these buildings and you're talking

21

to people.

22

coffee shop.

23

We rent to the

We rent to artists.

We rent to a lot of

That is a community that exists here when you

That's what exists in the mornings at the

So it's taken 20 years to sort of -- to bring a

24

lot of this life -- in this town back to life.

25

like Bob -- and Paul and others, not just me.
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lot of people who've worked really, really hard and

2

that's a life savings to make this what it is.

3

threat had always been the river.

4

flooded and I've been through two of them.

5

this is as risky to me as that river flooding and

6

taking out parts of these buildings.

7

MS. MOLLAND:

8
9

And our

Some towns get
This is --

In the words of Mr. Gulden, those

will be my questions.
C R O S S - E X A M I N A T I O N

BY MR. SNEED:

10

Q.

Mr. Whitlock --

11

A.

Yes, sir.

12

Q.

When they dump asphalt out to pave the cement, right?

13

A.

Yes.

14

Q.

That's been your primary experience with it when it's

15

out on the ground or the truck has the cover taken off?

16

A.

Primarily, that's right.

17

Q.

Are you aware that this plant is contained?

That the

18

only time the asphalt goes into the air is when they

19

dump it in the truck and it's sitting in the truck and

20

-- until the time cover's drawn?

21

A.

I've heard some of the testimony, here.

I've been

22

watching it by video mainly but I've heard you say

23

that, yes.

24

Q.

And you don't have any evidence to dispute that?

25

A.

I don't have any independent evidence to dispute that.
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Q.

Thank you, sir.

2

C R O S S - E X A M I N A T I O N

3

Q.

BY MR. GULDEN:

Mr. Whitlock, this is just briefly, how long have you

4

been doing these public improvements in downtown

5

Marshall?

6

A.

Twenty years here.

7

Q.

Twenty years here?

8

A.

We did something similar in a neighborhood in Atlanta

9
10

that we worked on from -- for 25 years there.
Q.

And are the -- well, everything being aside, is it your

11

intention to continue to make public improvements in

12

downtown Marshall?

13

A.

It is and we are and I suspect I'll, at some point,

14

live here full-time.

15

school.

16

Q.

17

I've got a daughter in high

And so these are the standards that the board has to
look at?

18

A.

Correct.

19

Q.

Do you have an opinion satisfactory to yourself if the

20

asphalt plant is allowed to be constructed will it be

21

injurious to public improvements in the neighborhood?

22
23
24
25

A.

Absolutely.
MR. SNEED:

Objection.

Objection, he's not been

qualified on that.
MR. GULDEN:

He's got 20 years of experience in
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public improvements and 25 years in Atlanta

2

prior to that --

3

MR. SNEED:

There's no evidence that there's any

4

connection between the asphalt plant other

5

than he said it smelled when it paved his

6

parking lot.

7

MR. GULDEN:

He's --

I'm asking -- I'm asking him his

8

opinion on public improvements.

He's

9

testified in 20 -- is it 45 years of -- it's

10

20 years of public improvements of your

11

involvement here in public improvements.

12

MR. SNEED:

Laid no foundation as to --

13

CHAIRMAN KIEHNA:

I'm overruling the objection.

14

Q.

You can answer the question.

15

A.

Right.

For 20 years we've been working on buildings

16

here, and do think it will be injurious to the property

17

or public improvements to the neighborhood?

18

Absolutely.

19

investments in those same improvements that we're

20

talking about.

21

It makes me question my continued

MR. GULDEN:

Those would be my questions.

22

R E C R O S S - E X A M I N A T I O N

23

Q.

BY MR. SNEED:

But you can't establish anything other than some

24

hysterical fear, a plant a mile and four-tenths away

25

down in the quarry, that it's going to have any effect
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on these improvements downtown, just a hysterical fear,

2

isn't it?

3

A.

I'll take your client's words that what's going to

4

happen, it's going to go in the atmosphere and it's

5

going to blow this way and that, blowing this way is

6

what this town is sitting on.

7

if it comes down the river to here and that's what's

8

going to be smelled and that's -- that's what's going

9

to exist in the air here.

10

Q.

11
12

That's your fear?

That this way is here,

That air is going to come down here

and smell?
A.

Right.

That air is going to smell potentially from

13

here and people coming here along this road are going

14

to smell it and they're going to be wondering what's in

15

it and why am I smelling it and why is it next to this

16

gorgeous town.

17

Q.

Have you looked at any asphalt plants lately?

18

A.

I have.

19

Q.

Which one?

20

A.

I've looked at the Stewart Brothers' plant in -- on

21

Henrico Road south of Atlanta next to the dump.

22

Q.

Have you looked at any around here?

23

A.

I have not.

I did.

There's one on my drive up here; I have

24

not gone down the driveway to see it, just this side of

25

Travelers Rest.
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Q.

Did you smell it when you drove by?

2

A.

I didn't.

I don't assume that it was operating but

3

there was no trucks.

4

MR. SNEED:

I didn't smell it, no.

That's all.

5

R E C R O S S - E X A M I N A T I O N

6

Q.

BY MR. GULDEN:

You understood the testimony of Mr. Sneed's client that

7

what's going to be admitted -- emitted from this plant

8

is going to be formaldehyde, toluene, hexane,

9

polycyclic organic matter, benzene, arsenic, unlisted

10

compounds, nickel, particulate matters less that 2.5

11

microns, sulfur dioxide, nitrogen oxide, carbon

12

monoxide, volatile organic compounds, lead, greenhouse

13

gases.

14

to be emitted?

15

A.

You understand that all those things are going

I know they're all going to be emitted and I've done

16

gas station cleanups where I've had to go through the

17

EPA cleanup and get further actions from the EPA.

18

know about toluene.

19

the levels are.

20

I'm not a chemist but I've had to deal with them as

21

being a lawyer.

22

Q.

I know about benzene.

I know what

So I am somewhat familiar with them.

Do some of those emissions support your opinion that

23

public improvements will be injured if this asphalt

24

plant is allowed to go through?

25

A.

I

Absolutely.
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MR. GULDEN:

Those would be all my questions.

2

F U R T H E R

3

Q.

Well, do you know the levels that are permitted?

4

A.

For benzene for example?

5

Q.

Yeah.

6

A.

In groundwater?

7

Q.

Say --

8

A.

And what I'm familiar with is ground and groundwater

9

E X A M I N A T I O N

and it's five parts per million.

10

Q.

In groundwater?

11

A.

Ground and groundwater.

12
13

Q.

A.

I don't.

I've heard the testimony but I couldn't

recall.
Q.

18
19

And do you know what the levels of benzene emissions
are at this plant?

16
17

So you really can't -- not comment to compare the
emissions with what's allowed?

A.

I don't think I'm here to do that.

20

MR. SNEED:

21

MR. GULDEN:

22

CHAIRMAN KIEHNA:

23

That's what the EPD allows on

a gas station cleanup.

14
15

BY MR. SNEED:

That's all.
That would be it.
Does the board have any

additional questions?

Thank you.

24

THE WITNESS:

All right.

Thanks.

25

MS. MOLLAND:

So the growth of Marshall has been
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pretty amazing.

2

Marshall Association in 2009 I know that

3

there were 12 vacant rundown buildings here

4

on Main Street.

5

are a couple that are in progress but there

6

are only two.

7

permits, zoning permits applied for in

8

downtown Marshall and in 2018 that number

9

jumped to over 50.

10

When I started the Downtown

Now there are two.

There

In 2011, there were seven

We're experiencing an

incredible amount of growth in our town.

11

I'm going to shift gears now and talk a

12

little bit about Flow Gallery.

13

you a little background, we started in 2010

14

with eight local women artists looking for a

15

place to sell our work.

16

gallery, it had been a gallery, it was

17

closing down and Mr. Whitlock gave us very

18

favorable rent knowing that that will help

19

draw people into town.

20

ago.

21

having this gallery was important to him as

22

well.

23

Just to give

We found this lovely

This is nine years

We already had a coffee shop so now

We're now five people that own the

24

gallery and we feature the work of over 70

25

artists, of which somewhere between a half
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and two-thirds of us are Madison County.

2

Many artists rely on and are dependent on the

3

sale of their work through galleries like

4

Flow.

5

started during the recession.

6

really difficult time to start a gallery in a

7

town like Marshall that did not have --

8
9

Over the last several years -- we

MR. SNEED:

It was a

I object to this testimony.

This --

this is like a legislative hearing, this is

10

not evidence.

11

development in town and we don't dispute she

12

has standing at this point.

13

MS. MOLLAND:

We don't dispute there's been

This is part of why I had standing

14

was because I'm an owner of Flow Gallery and

15

Flow Gallery is concerned about our property

16

being negatively affected, adversely affected

17

by a plant; we're within 1.4 miles.

18

CHAIRMAN KIEHNA:

19

MS. MOLLAND:

20

CHAIRMAN KIEHNA:

21

MS. MOLLAND:

22

I would overrule.

I'm sorry?
Overruled.

Thank you.

Proceed.

I get so confused.

So in the last couple of years -- this

23

won't take too long.

In the last couple of

24

years we have experienced phenomenal growth.

25

We've had double-digit income, our sales have
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grown in double digits every year for several

2

years.

3

The other thing that we do is we track

4

our customers where they come from.

These

5

are the people who buy things from our

6

gallery, not everybody who walks in.

7

2015, 51 percent of our customers, the buying

8

customers came from outside of downtown

9

Marshall, outside of Madison County.

In

In

10

2018, that number had increased to 60

11

percent.

12

our bottom line, the importance of the

13

tourism dollar that comes into Madison

14

County.

15

talking about with Flow Gallery to other

16

businesses that are in downtown Marshall.

17

all are experiencing successful times because

18

of the tourists that we're bringing in.

19

That shows the importance of, on

It is fair to generalize what I'm

We

I'm now going to shift gears away from

20

Flow Gallery and talk about the Downtown

21

Marshall Association.

22

to establish the Downtown Marshall

23

Association.

24

The DMA, the Downtown Marshall Association,

25

the mission is to create sustainable economic

In 2009, I was hired

For 18 months that was my job.
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growth in the community of Marshall.

We do

2

that through tourists.

3

tourism.

4

budget comes from the Madison County Tourism

5

Authority.

6

tourism.

7

things so we do that through events that we

8

draw people in like the Mermaids in Marshall

9

last weekend which was a huge success.

We have a focus on

In fact, 50 to 75 percent of our

That money has to be spent on
We have to do tourism-related

I

10

will say that Flow Gallery last Saturday had

11

a 40 percent increase on that one over our

12

normal Saturdays just because we brought all

13

of these people into town.

14

symbiotic relationship between what Flow is

15

doing and depending upon tourists as well as

16

what's happening with downtown Marshall.

17

So there's a

The DMA also produces lovely

18

professionally produced rack cards that are

19

strategically distributed at places like

20

visitor centers and welcome centers and we

21

pay to have our rack cards in the Asheville

22

Regional Airport as well in the Asheville

23

Visitor Center.

24

people that are looking for those day trips

25

and we are a cute little town that they want

We know that there are
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to come and visit and we want to encourage

2

that to continue.

3

I lost some papers.

I have the economic

4

impact of travel on North Carolina counties.

5

I think it's over on my stack over there.

6

was a -- it's not here, I lost it.

7

about that, musical chairs.

8
9

It

Sorry

All right.

So the Madison County statistics, this
is the Economic Impact of Travel on North

10

Carolina Counties.

For Madison County in

11

2009, $28.19 million was spent -- that was

12

the economic impact of travel on our county.

13

In 2017, that number had jumped to $39.54

14

million in our community.

15

significant.

16

into evidence.

17

it also includes other interesting

18

information in there.

That's pretty

I do have copies I can submit
If you'd like to see the grid

19

CHAIRMAN KIEHNA:

20

(WHEREUPON, Connie Molland Exhibit Number 3 was

21

marked for identification)

22

MR. SNEED:

23

MS. MOLLAND:

24

MR. SNEED:

25

Yes, please.

I object on relevance.
I'm sorry?
I said for the record I object on the

grounds of relevance.
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2
3
4
5

MS. MOLLAND:

Tourism is extremely important to

our downtown and our livelihood.
MR. SNEED:

I don't dispute that, it just --

doesn't have anything to do with (inaudible).
MS. MOLLAND:

So I talked a little bit about Flow,

6

I talked about the Downtown Marshall

7

Association, I talked about the impact of

8

tourism.

9

about other growth stats.

I'm now going to talk a little bit
These are very

10

quick.

In 2009, when the Downtown Marshall

11

Association was created there was one

12

gallery; now there are seven in downtown.

13

2009 there were three food and beverage

14

establishments.

15

award-winning chefs.

16

seven shops or stores; there are now 11.

17

in 2009 there was one place that people could

18

stay.

19

are now 10 on the (inaudible) site in

20

downtown Marshall.

21

growth and a lot of that is due to the

22

tourism and the tourism dollar that comes in.

23

These businesses have started because they

24

see that that is an opportunity for them to

25

take their life savings and invest it in the

In

There are now six with two
In 2009, there were
And

It was kind of a old big house; there

We have had amazing
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business that they always dreamt of.

2

So as Mr. Sneed, I think, has been

3

waiting for, so what?

A town that is all of

4

a sudden on everyone's minds.

5

tourists are coming.

6

it.

7

They're looking forward to being here.

8

They're coming here and they're spending

9

money.

They -- the

They're hearing about

They think it's going to be fun.

If something happens to change that

10

perspective, something negative, that will

11

stop those dollars coming in.

12

60 percent of our sales are from people that

13

are not in downtown -- not in Madison County.

14

We need those dollars to continue to survive.

15

Traffic is a huge problem for people who

16

love to travel to a little, cute little town.

17

They do not want to have a stinky truck.

18

They do not want to have a large truck -- I

19

drive a Toyota Corolla.

20

one of those big trucks it's very

21

intimidating.

22

stinky.

23

when you've got all those extra trucks on the

24

road.

25

into downtown Marshall go within a half mile

Remember Flow,

When I get beside

It's loud, it's noisy and it's

It's hard to enjoy going into a town

Three of the four main roads leading
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of the proposed asphalt plant site.

2

concerns me that those people will not want

3

to continue to come into town.

4

have the whiff, the potential odor that could

5

happen.

6

That

And then we

It might be considered fear, it might be

7

hysteria, as Mr. Sneed said.

I don't think

8

it's hysteria or fear.

9

evidence that has made me not be afraid that

I have not heard any

10

this is going to happen.

11

the process is that the burden is on the

12

Applicant to prove that the proposed asphalt

13

plant within 1.4 miles of my business of my

14

property, it's up to Applicant to prove to me

15

that it will not be injurious to my property.

16

I have no assurance at this point.

17

MR. SNEED:

I understand that

I move to strike the testimony about

18

her fears not based on evidence but

19

supposition.

20
21

CHAIRMAN KIEHNA:

I will sustain that.

It's an

opinion.

22

MS. MOLLAND:

I'm finished.

23

CHAIRMAN KIEHNA:

That keeps all of her

24

information and as the director from downtown

25

-- downtown Marshall and keeps the additional
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information --

2

MR. SNEED:

3

CHAIRMAN KIEHNA:

4

MR. SNEED:

5

In.

Okay.

MS. MOLLAND:

7

please?

9
10

The quarry runs trucks, big old

dump trucks full of RAP, right?

6

8

-- in.

MR. SNEED:

Can you speak into the microphone,

I said the quarry runs trucks in and

out, picking up gravel driving on the roads,
don't they?

11

MS. MOLLAND:

12

MR. SNEED:

Yes, they do.
Been doing that for 20, 30 years and

13

all that time your tourism has gone up, up,

14

up, up.

15

MS. MOLLAND:

16

And there's a proposal to increase

their trucks.

17

MR. SNEED:

18

MR. GULDEN:

19

CHAIRMAN KIEHNA:

20

MS. MOLLAND:

21

CHAIRMAN KIEHNA:

22

That's all I have.
I don't have any questions.

Does the board have anything for me?
I'm sorry, does the board have

any additional questions?

23

MS. MOLLAND:

24

CHAIRMAN KIEHNA:

25

Thank you.

Thank you.

Thank you very much.
Mr. Tibbetts.

JIM TIBBETTS, being first duly sworn was
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2

examined and testified as follows:
MR. TIBBETTS:

My name is Jim Tibbetts.

I've been

3

part of the Marshall community since 2007 and

4

moved away from the traffic and Code Orange

5

smog alerts of Atlanta to be here full-time

6

in 2014.

7

Marshall Association board since 2016.

8

volunteer for Beacon of Hope since August

9

2018 and I'm also part of the Keep Rocky Fork

I've been a member of the Downtown
I'm a

10

State Park Wild movement and if you haven't

11

been up there to that park in Tennessee you

12

should go.

13

I'd like to thank the board of

14

adjustment.

I know this has been a long

15

arduous journey and we appreciate your

16

efforts.

So I'd like to get started.

17

We've had numerous meteorologists and

18

air quality experts talk extensively about

19

how this asphalt plant will interact with our

20

unique and complex mountain environment here

21

in Marshall.

22

yet who can accurately predict what the

23

weather will do, especially not in this town.

24

They can't even predict floods now.

25

want to bring evidence to the board's

Well, I haven't seen an expert
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attention that will demonstrate that if they

2

fire this plant up and the stink reaches

3

downtown, there's little the state of North

4

Carolina can do to stop it.

5

regulations are inadequate to protect my

6

property from injury and loss of value.

7

have no witnesses today and the documents

8

that I will present are almost all public

9

documents so I'll be as brief as possible.

10

The laws and

I

My first document I'd like to submit is

11

standards of performance for new stationary

12

sources, standards of performance for hot mix

13

asphalt facilities and this is from the EPA,

14

Sub 60.90 and 60.8.

15

Did you get two documents?

16

MR. GULDEN:

There are two documents.

I did not, I only got one.

17

back one.

18

attention.

19

just ask him a quick question.

20

second or does it just go, is it a

21

continuation of that?

22

is.

23

MR. TIBBETTS:

I gave

I obviously am not paying
Is this -- Madam Chair, if I can
Is this a

I don't know what this

It's a -- they're two separate regs

24

that relate to each other.

25

to present them so I did them separately.
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2
3

(WHEREUPON, Jim Tibbetts Exhibit Numbers 1 through
4 were marked for identification)
MR. TIBBETTS: So the first document, part 60

4

basically just talks about and says the owner

5

or operator shall use as reference methods

6

and procedures the test methods in Appendix A

7

of this part other methods and procedures as

8

specified in this section except as provided

9

in 60.8B.

10
11

I didn't write this, it's

confusing.
So we go to 60.8B and the point I'm

12

trying to make is that within six days after

13

achieving a maximum production rate at which

14

the affected facility will be operated but

15

not later 180 days after initial startup of

16

such facility the owner or operator of such

17

facility shall conduct performance tests,

18

this being an emissions test.

19

that's -- 180 days, that's six months that

20

could go by if they're going to tune this --

21

the sole burner to operate correctly before

22

they request an emissions test.

23

that could be injurious to my property as

24

well as downtown Marshall.

25

So that means

And I think

The next piece of evidence I have are
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odor regulations, and these are two separate

2

documents as well.

3

regulation states that if the DAQ determines

4

that there's an objectionable odor, and these

5

are rated on a scale that the plant owner has

6

180 days of receipt of written notification

7

by the DAQ to implement a maximum feasible

8

controls.

And what are the maximum feasible

9

controls?

They're the "owner or operator of

Basically, this

10

the facility shall be responsible for

11

providing the maximum feasible controls."

12

the owner decides what to do in order to

13

regulate this.

14
15
16

MR. SNEED:

I object to that.

That's a

characterization involved that's inaccurate.
MR. TIBBETTS:

It states it right here.

"The

17

owner or operator of the facility shall be

18

responsible for providing the maximum

19

feasible control determination."

20
21

So

MR. SNEED:

That's correct.

determines them.

22

MR. TIBBETTS:

23

MR. SNEED:

24

MR. TIBBETTS:

25

CHAIRMAN KIEHNA:

It doesn't mean he

He has to provide it and --

Let me continue, please.

Well, I'm objecting and -Moving on -You're objecting that as he has
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stated, the language?

2

MR. SNEED:

3

CHAIRMAN KIEHNA:

4
5
6

Right.
And that you're asking for not

his opinion on interpretation?
MR. SNEED:

That's correct, just the language as

it is, that's fine.

7

MR. TIBBETTS:

I'll just --

8

CHAIRMAN KIEHNA:

9

MR. TIBBETTS:

We accept the language as it is.

Very well.

So the -- "the owner

10

will eliminate technically and feasible

11

options and the owner will eliminate options

12

based on economic impacts in order to arrive

13

at the maximum feasible controls."

14

I'm not an expert, I don't want to express

15

any opinion so I'll let the words speak for

16

themselves on that.

17

And so

The next evidence relates to the

18

Burnsville plant.

And I have inspection

19

reports that occurred at the same time as

20

complaints were, and we can go through these

21

one by one or I can give you the stack; I'm

22

not sure how to present these.

23

I'm trying to make is that there were

24

complaints, odor complaints going on from the

25

opening of the plant in 2009 to 2012 and that
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during this time they had regular inspections

2

and they were found to be compliant with

3

Department of Air Quality standards.

4

with the exception of being late on some of

5

their inspections, they were in compliance

6

during this time.

7

And so

Now, they did have in 2010, they had a

8

violation and it was for an opacity violation

9

which means that if the opacity is greater

10

than 20 percent, meaning you look at the

11

emissions coming out of the stack, if it's

12

denser, if you can't see through it easily,

13

if the transparency is greater than 20

14

percent, then they consider that a violation,

15

there must be something wrong with the

16

emissions.

17

MR. SNEED:

And so they fixed that --

I object to the information about

18

Burnsville.

19

shown.

20

CHAIRMAN KIEHNA:

I think we've -- it's not been

It's the same kind of plant -That was going to be my

21

question.

22

nights, is this the same type plant that we

23

are speaking about?

24
25

MR. SNEED:

Is this -- and please, after seven

No, it's not, I can put evidence on

about that.
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MR. TIBBETTS:

Well, if I may, the reason I'm

2

bringing this up, it demonstrates that the

3

North Carolina state government regulations

4

do not adequately protect people or property

5

and this is an example of that.

6

making any comparisons to the permit here in

7

Marshall.

8

that this is what happens to a particular

9

plant when there were multiple odor

I'm not

I'm just pointing out the fact

10

complaints and this is how this was addressed

11

by the state government.

12

what I'm trying to do here by pointing out

13

the regulations are insufficient.

14
15

CHAIRMAN KIEHNA:

It reinforces my --

But that plant does not have a

relationship to this plant --

16

MR. TIBBETTS:

No.

17

CHAIRMAN KIEHNA:

-- and I just -- we have really

18

made the point through this whole process to

19

stay focused on this type of plant and have

20

not accepted other information that were not

21

associated with other types of plants and I'm

22

going to have to say that --

23

MR. TIBBETTS:

Before -- before you rule on this,

24

I'd like to point out that Mr. Sneed made

25

statements regarding what was causing the
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odor at the Burnsville plant.

2

expert, he's not sworn in and I move that

3

those statements be stricken from the record

4

and that I continue to clarify what caused

5

these odors.

6

CHAIRMAN KIEHNA:

7

it.

8

MR. TIBBETTS:

9

CHAIRMAN KIEHNA:
MR. SNEED:

11

MR. GULDEN:

13
14

Okay.

for Mr. Tibbetts.
CHAIRMAN KIEHNA:

CHAIRMAN KIEHNA:

17

MR. TIBBETTS:

18

22
23

Did you have witnesses that you

were wanting --

16

21

Thank you.

I don't think I have any questions

MR. TIBBETTS:

20

I have nothing further.

I have no questions.

15

19

I think we're going to stay with

We're not accepting the information.

10

12

He's not an

No.
Okay.

Thank you.

Anyone from the board?

All right.

VIVIAN LONG, being first duly sworn was
examined and testified as follows:
CHAIRMAN KIEHNA:

And would you state your full

name again for the court reporter.
MS. LONG:

My name is Vivian Long, L-o-n-g.
And I have some packets here and I don't

24

really know how to present all this stuff.

25

Do I just kind of hand it all out at once or
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2
3
4

do I need to send it out sheet by sheet?
MR. GULDEN:

I'm happy to hand it out but you

should address that question to Madam Chair.
MS. LONG:

Yeah.

I have -- I have, you know, some

5

kind of supporting evidence packets and I can

6

pass them out in these little bundles or I

7

can try and take them apart and pass them out

8

sheet by sheet as we go along.

9

choice.

10

CHAIRMAN KIEHNA:

11

other?

12

MS. LONG:

It's your

Do they all relate to each

Well, no, they're kind of all different

13

subjects but, yeah, I mean, they're all part

14

of my testimony but they're on different

15

topics, so --

16

CHAIRMAN KIEHNA:

17

MS. LONG:

18

CHAIRMAN KIEHNA:

19
20
21

They're all different topics?

Yeah.
I think we need to do them

separately, I hate to say it.
MS. LONG:

This will be fun.
Okay.

Well, I'm going to be starting

22

right away so I'll just start standing here.

23

So I live at 140 Sams Road where I'm building

24

a house and an organic orchard.

25

plant will be one mile southeast of my
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property.

2

ranges from 2,060 feet to 1,640 feet at Main

3

Street.

4

think this is pretty relevant given the

5

elevations of the plant that we just heard.

6

So we'll get more to that later.

7
8
9

MR. SNEED:

The elevation of my property

My house site is at 1,960 feet and I

I'm sorry, I misunderstood what -- I

missed what you said.
MS. LONG:

Okay.

What's at 9 --

My -- the elevations of my

10

property are, the high point is 2,060 feet,

11

the low point is 1,640 and the house site is

12

at 1,960.

13

anyway, I have a map here that just shows

14

where my property is in relationship to where

15

the plant is, so I'll give you that.

16
17
18

And I'm down the river.

So

(WHEREUPON, Vivian Long Exhibit Number 1 was
marked for identification)
MS. LONG:

Okay.

I'm a member of the community

19

that's likely to be affected both directly

20

and indirectly by this proposed asphalt

21

plant.

22

any odors, perception of toxins and noise

23

could be a loss of tourism, businesses and

24

jobs and resulting loss of tax revenues as

25

we've already heard.

The indirect effects as a result of

Direct effects include
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potential negative health effects, noise

2

pollution, particulate matter and toxins in

3

air and water, foul odors, increased truck

4

traffic and negative effects on -- possible

5

negative effects we'll say on property values

6

and possible agricultural effects on organic

7

crops which is part of what I'm doing.

8
9

And I'm just going to say a little bit
about my experience just to maybe forestall a

10

few objections.

I'm basing this testimony on

11

my knowledge, my learning, my experience and

12

observations as well as testimony that we've

13

already heard in these hearings.

14

experience includes a number of years sailing

15

small vessels in the ocean which requires a

16

good knowledge of weather and wind if you

17

want to stay alive.

18

firefighter, both structural and wildland,

19

both large and small fires with

20

certifications from the U.S. Forest Service

21

in wildland firefighting including fire

22

weather and 12 years as a training chief on a

23

department with five stations with 50 to 70

24

firefighters.

25

County, Colorado fire chief's meetings and as

My

I've spent 17 years as a

Participation in Boulder
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a participant on a committee for one of the

2

early iterations of Firewise which we also

3

heard about here.

4

EMT for an ambulance service.

5

construction and as a woodworker around wild

6

machinery and now I'm learning about organic

7

farming.

8

gamut there.

9

I've spent 15 years as an
I've worked in

So, you know, kind of covers the

First thing I wanted to address is

10

airborne particulate matter, dust and toxins.

11

Mr. Vandenmeiracker, and I'm sure I've

12

mispronounced his name, said there are 97

13

toxic pollutants released by asphalt plants

14

in small quantities.

15

per year.

16

pounds.

17

but when you convert it to 990 pounds it

18

sounds like a little more.

19

the plant is new, perfectly maintained,

20

efficiently run by an experienced operator

21

under ideal conditions.

22

tons of PM10 and 1.52 tons of PM2.5 would be

23

produced a year.

24

5,082 pounds and 3,344 pounds of particulate

25

matter respectively, to be carried away by

He said only .45 tons

Now, let's be clear, that's 990
I mean, .45 doesn't sound like much

And that's when

Dr. Zhang said 2.31

Converted to pounds, that's
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the wind or settle on leaves or the ground.

2

And it doesn't know where the plant

3

boundaries are so it's not going to stop

4

there.

5

We were told that the PM2.5 can travel

6

three to four days if not precipitated by

7

rain, so we can assume that many pounds of

8

this particulate matter are going to leave

9

the property.

Where it goes according to TRC

10

is dependent on them having gotten the

11

numbers right and using relevant data.

12

made a few mistakes, they possibly could have

13

made more.

14

very few inversions, that would mean it's not

15

accurate for an area that does get a lot of

16

inversions.

17

would say I have witnessed inversions at

18

least two-thirds of the time.

19

like every couple of days.

20

They

If the weather site they used had

And I'm a newcomer here but I

I mean, it's

So I don't know if you want to bet the

21

safety and health of the community on that

22

report, but as the plant ages machinery

23

deteriorates with wear and tear.

24

for trucks can change.

Maybe the baghouse

25

filters start leaking.

We were told that by
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Dr. Zhang again that the particulate matter

2

in emissions would be a lot higher without

3

the controls.

4

things would change and perhaps it would be

5

the emissions, the toxic emissions could

6

increase over time.

7

few years may not be the best way to

8

determine emissions and do we really want to

9

add any toxins to our environment?

So if they deteriorate at all

Scheduled tests every

Dr. Zhang

10

also said just because we have pollution

11

doesn't mean we want to add to it.

12

every increase is harmful.

13

is whether we want to add pollution to the

14

environment -- to an environment with low

15

pollution levels and put ourselves in harm's

16

way or do the benefits of this plant outweigh

17

the possible effects?

18

He said

So the question

So how might this affect me and my

19

neighbors, our health and safety?

There's no

20

asphalt plant there right now so I can't go

21

out and take measurements.

22

the cement plant are in place and I can see

23

when the quarry blasts I can the cloud of

24

dust go up.

25

blowing in my direction that the dust moves

The quarry and

I can see when the wind is
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in my direction.

2

on surfaces.

3

say that one leads to the other, one can kind

4

of surmise that maybe they do.

5

read or I'll really sidetracked.

6

And I can see dust settling

So while I can't categorically

I've got to

So I have spent pretty much most of the

7

last year and a half outside during waking

8

hours because I'm living in a camper and you

9

just don't stay in.

And so I pay attention

10

to the wind direction and wind intensities.

11

It's just habit for me.

12

property are quite variable.

13

from the east can shift five minutes later to

14

the southeast, then to the north for 30

15

minutes and then back to the southeast.

16

predominant winds come from the north to

17

northwest and from the south to southeast

18

along the river but they can range around the

19

compass.

20

zero to 19 to 20 miles per hour with higher

21

gusts.

22

The winds on my
A wind blowing

The

The wind speeds range from about

There is a RAWS, which is a remote

23

automated weather station near the animal

24

shelter for the North Carolina climate office

25

which could have provided data on hourly wind
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direction for our experts which might have

2

been a little more accurate than data from

3

various distant locations.

4

why they didn't use it but I have a sheet

5

here with some of the hourly data from one

6

day that I picked randomly which shows some

7

of the wind direction.

8

could be somewhat variable and not entirely

9

accurate from my house because the terrain

So I don't know

And even that data

10

changes and I'm, you know, right over the

11

river so the winds are going to be a slightly

12

different pattern and it's going to change

13

their direction and speed even from, you

14

know, the other side of the bypass highway to

15

my place.

I'll pass that out in a minute.

16

From my experience fighting wildland

17

fires I can testify that topography has a

18

direct effect on micro climates and wind.

19

When fighting larger wildland fires it's

20

standard practice to obtain a spot weather

21

forecast from the National Weather Service.

22

This is how you get an accurate forecast for

23

a localized area for a time period needed and

24

you do it several times a day depending on

25

the fire and how long the fire's going, you
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know, you can be getting spot weather

2

forecasts, a couple of them every 24 hours

3

for a week.

4

don't know what it takes to get one around

5

here, but it's something to think about.

6

They're pretty accurate.

So I'll give you this.

Okay.

I

I have a

7

picture of our house and the inversion too,

8

so -- but I'll get to that in a second, make

9

it a little easier to pass this out.

10
11
12

(WHEREUPON, Vivian Long Exhibit Number 2 was
marked for identification)
MS. LONG:

So I'm familiar with diurnal winds that

13

can be caused both by water and land

14

proximity as well as by mountainous terrain

15

with daytime winds that flow upward and

16

nighttime winds that flow downward or toward

17

the water.

18

experience on my property.

19

that the wind blows frequently from the

20

southeast where the plant would be located

21

and thus could carry any toxins and odors to

22

our property both during unstable weather

23

conditions and during inversions which are

24

stable weather conditions.

25

there is a picture of the inversion over the

This movement is part of what I
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river and the second photo is one of my house

2

in the inversion which you can barely see it,

3

it's the kind of the square wall there.

4

that photo was taken, I think, end of April

5

and but we've had inversions pretty much

6

every other day it seems since then so it's

7

not an unusual phenomenon.

8

to last till 9:00, 9:30 in the morning,

9

often.

So

And they do seem

In fact, this morning there was one

10

as well.

11

would give the asphalt plant three hours or

12

more of operation during the inversion if

13

they're starting at 6:00 in the morning.

14

it's not necessarily what time they stop at

15

night but what time they start in the morning

16

when the inversion is in place.

17

So the thing to think about is that

So

The fog we see is the dew point level

18

within the inversion but it does not

19

represent the top of the inversion.

20

don't actually have to have fog to have an

21

inversion, it can be invisible and you can

22

only tell that it's there by measuring with a

23

thermometer or using a smoke test.

24

you'll determine is the stability of the

25

airflow.

You

And what

So when you have unstable air which
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is a, you know, a nice clear day basically

2

you have turbulent airflow, the air moves up

3

and down.

4

temperature is that the air is warm and it

5

gets steadily cooler as you gain altitude.

6

With an inversion, which can actually

And what you have in terms of

7

start happening pretty much as soon as you're

8

not getting sunlight on the surface of the

9

earth in any given spot so it can, an

10

inversion in the winter can start as early as

11

two to three o'clock in the afternoon.

12

soon as those gullies are in shade and the

13

sun is no longer shining on them then the

14

earth starts radiating cool -- it's cool, I

15

guess, towards the air and it starts cooling

16

the air.

17

originally had warm air getting cooler --

18

cooler, now you have cool earth radiation

19

which is cooling the air.

20

cools and cools, you know, and it's getting

21

progressively a little warmer, a little

22

warmer until it reaches an equilibrium point

23

and then the normal progression of air

24

getting colder as you go up takes over.

25

so that point is the top of the inversion.

As

And so what happens is when you
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The dew point could be way below that and

2

that's where the fog happens.

3

So, you know, I think hopefully that

4

helps understand what happens with an

5

inversion.

6

questions before about how an inversion

7

breaks up.

8

inversion is that the solar radiation starts

9

shining down through this, heating the air,

Now, I know there was some

What happens to break up an

10

heating the earth and that's why it can take

11

until nine, ten o'clock to actually break up

12

an inversion because it's got to warm the

13

ground and warm all of the air again so that

14

you now start getting unstable air and it

15

breaks up.

16

So then the other thing is within an

17

inversion, so in -- the unstable air in a

18

normal clear day the air turbulence is all up

19

and down.

20

airflow.

21

you know, the laminations in a piece of

22

plywood, you can think about it.

23

flows on a level, parallel level, so

24

everything at 2,060 feet is kind of flowing

25

along at 2,060 feet.

In an inversion you have laminar
So they call it laminar, it's like,

The air

Everything at 1,960
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feet is kind of flowing along at that level.

2

You don't have a lot of air mixing in there;

3

you have none, really.

4

basically go up to five miles an hour before

5

it starts breaking up inversion.

6

over that and you start getting turbulence

7

from the wind and it'll break up the

8

inversion.

9

And airflow can

Anything

So if you think about that, that means

10

if the wind is blowing at one mile per hour,

11

the plant is a mile away from me, they fire

12

it up at 6:00 in the morning, by seven

13

o'clock I'm getting the stuff from their

14

smokestack.

15

four miles per hour, I'm getting it at 6:15

16

and I get it for the next three hours until

17

that inversion breaks up.

18

that emission from that smokestack is coming

19

straight to me.

20

the southeast which it does a lot of the

21

time, especially in the morning because it's

22

kind of flowing down that river.

23

concerns me and that makes me worry about,

24

you know, my health and safety.

25

with that could come any odors.

And if the wind is blowing at

And whatever is in

If the wind is blowing from
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Now, we've heard a lot about the whiff

2

and I have never heard of what a measurement

3

of what a whiff is.

4

kind of a subjective term and you know, it

5

was one of the early expert witnesses that

6

said that, you know, he drove around and --

7

or he only ever got a whiff of a plant at the

8

boundaries.

9

sense of smell is like so he spends a lot of

I think that a whiff is

Well, I don't know what his

10

time, he may spend a lot of time at asphalt

11

plants, he might not be able to smell much of

12

anything anymore.

13

subjective and I haven't heard anybody

14

present any data on measurable quantities of

15

odor.

16

be pretty stinky.

17

measurement level either but I would say a

18

whiff is kind of a low subjective term.

19

So it's -- it's all

So in my experience, these plants can

Okay.

So I -- I don't have a

Moving on with the inversion.

20

Federal regulations prohibit

21

pesticide/herbicide application during

22

inversions because inversions provide near

23

perfect condition for pesticide drift.

24

I've been studying about pesticide drift

25

because I'm trying to do organic farming and
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I want to make sure I don't experience this.

2

This is because small particles and droplets

3

stay suspended in the cold air and are moved

4

by the laminar winds that flow in the

5

inversion, including winds up to four to five

6

miles per hour that do not disrupt it.

7

small 10, PM10 and PM2.5 toxic particulate

8

matter created by the asphalt plant should

9

act in the same way as the

The

10

pesticide/herbicide droplets.

11

wind can bring, as I said before, they can

12

bring the toxins to our house.

13

here a label from glyphosate which is

14

Roundup, which has that federal regulation on

15

there saying do not apply during an

16

inversion.

17

factor.

18

pesticides but we know we are talking about

19

toxic particles and dangerous particles, the

20

PM2.5 and PM10 that are bad for our health

21

and that can be held aloft for three to four

22

days if it doesn't rain.

23

suck it into my lungs.

24
25

So a laminar

And I have

And I think that's an important

We may not be talking about

So -- or I don't

So I can give you that too.

I just

copied the relevant page of the label because
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it's actually about nine pages long.

2

relevant paragraph is on the back.

3

(WHEREUPON, Vivian Long Exhibit Number 3 was

4
5

The

marked for identification)
MR. SNEED:

I'd like to move to strike her

6

testimony that PM10 and PM2.5 should act in

7

the same way as pesticide droplets, I don't

8

think we have any evidence of that and I'm

9

not sure she's qualified to testify that.

10

MS. LONG:

I have done a lot of research on

11

pesticide drift as I said.

12

Dr. Zhang's testimony where he said -- hang

13

on, I think I have it written down here, I'll

14

get to it.

15

was talking about the PM10 and PM2.5, it hits

16

stable air it won't go up as high.

17

will prevent the plume from going upwards and

18

it will be trapped.

19

higher and will accumulate to higher amounts.

20

Will follow airflow into to trees.

21

travel three to four days if not precipitated

22

by rain.

23

wrote it down.

24
25

MR. SNEED:

And I am going on

He said it hits stable air, he

Inversion

Concentrations will be

PM2.5 can

That was quoting what he said; I

But he's not talking about suspended

droplets of pesticide.
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MS. LONG:

He's talking about suspended dust in

2

the -- suspended particulate matter which is

3

the -- it acts in the same way.

4

MR. SNEED:

Particulate matter and droplets of

5

pesticide do not behave the same and you

6

don't have any basis to say that and that's

7

why I move to strike it.

8

CHAIRMAN KIEHNA:

9

MS. LONG:

I'm going to --

I --

10

CHAIRMAN KIEHNA:

I had -- sustain.

11

MS. LONG:

Let's see then.

Okay.

And I would

12

like to know whether the TRC report included

13

exhaust fumes from the idling truck engines

14

and their emissions because I never heard

15

that addressed.

16

fossil fuel combustion and that should also

17

include the truck exhaust so I don't know if

18

that was included in the accumulative, in the

19

TRC report or not but it certainly concerns

20

me.

The PM2.5 is produced by

21

The acidic PM2.5 can interact with other

22

airborne allergens and trigger asthma attacks

23

which is according to the latest World Health

24

Organization, a report on harmful effects of

25

air pollution and that can cause systemic
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harm to all of the body's organs through the

2

inflammatory signaling within the lungs and

3

the body's reaction to that.

4

can occur even at levels below air quality

5

standards previously considered to be safe.

6

It appears to me that could constitute a

7

health risk for the community.

8
9
10

MR. SNEED:

I move to strike.

Harmful effects

You don't know what

the permissible levels on PM2.5 are, do you?
MS. LONG:

I don't have to know.

I have a medical

11

background and I read what the World Health

12

Organization tells me.

13

it can occur at lower levels than previously

14

considered to be safe, I don't know that that

15

necessarily would be the levels emitted by

16

this plant but it is a concern to me that it

17

could possibly be.

18

MR. SNEED:

Okay.

And if they say that

So you don't know the levels

19

that are emitted, you don't know the standard

20

--

21

MS. LONG:

I know that the PM -- I know how many

22

tons of PM10 and PM2.5 Dr. Zhang said were

23

going to be emitted and that those levels are

24

harmful if you were to breathe them in.

25

MR. SNEED:

I'm sure that if anybody ever
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testified to that and certainly you don't

2

remember what he said permissible levels of

3

PM2.5 were?

4

MS. LONG:

Yeah, I don't know.

He's -- he didn't

5

-- I don't know if he said what the

6

permissible levels would be for the PM --

7

MR. SNEED:

Well, I don't think you're competent

8

to make a judgment if you don't know the

9

comparative levels.

10
11

MS. LONG:

I was making a -- I was asking the question.

12
13

I didn't -- I wasn't making a judgment,

All right -CHAIRMAN KIEHNA:

As not being an expert in the --

14

in that area of technology we cannot accept

15

that as an exhibit.

16

MS. LONG:

You can't accept that the World Health

17

Organization says that PM2.5 can interact

18

with airborne allergens and trigger asthma

19

attacks?

20

stated.

I mean, that's just a fact they've

21

CHAIRMAN KIEHNA:

We will accept that.

22

MS. LONG:

And that that can cause systemic

23
24
25

Okay.

harm to all of the body's organs.
CHAIRMAN KIEHNA:

Yes, we will accept the factual

documentation but not opinion.
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MS. LONG:

Okay.

All right.

To change gears I'm

2

going to move to my organic orchard.

So I

3

have a question of whether or not we will be

4

able to operate an organic orchard.

5

know and we won't know until the trees are

6

producing fruit whether they have been

7

adversely affected by the plant if it is

8

permitted and show resident -- residue or

9

evidence of toxins.

I don't

I can't go out and take

10

samples at this time because there's no

11

plant.

12

that are in such close proximity to an

13

asphalt plant so I don't have anybody I can

14

question on that.

15

evidence that it will be affected but I do

16

know that organic rules are pretty strict and

17

that's why I was wondering about pesticide

18

drift.

19

organic farming are fairly well-known and

20

it's quite possible that the pollutants,

21

including those from fugitive emissions and

22

many of which Mr. Gulden read off a few

23

minutes ago, will act in the same way.

24

so I'm very concerned.

25

with our plans or delay several years before

I don't know of other organic farms

So I don't have any direct

And the effect of pesticide drift on

And

Should we continue
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investing time and money into expanding our

2

orchard?

3

so I'm really not -- like to wait around.

4

I'm not really getting any younger

Mr. Vandenmeiracker, despite my having

5

expertise in the field, stated that the plant

6

wouldn't affect our properties.

7

stated that humans are the most sensitive so

8

if it safe for humans it is safe for the

9

environment.

He also

And that's not really true

10

because amphibians, aquatic life, birds, are

11

all often much more sensitive than humans.

12

It's why they used canaries in coal mines.

13

And it's a major reason for significant

14

decline in amphibian population globally.

15

it's quite possible that he was wrong and

16

that it could be injurious to properties in

17

the neighborhood.

18

is safe for humans does not necessarily

19

equate to it being safe for the environment.

20

So

And that whether or not it

And I don't really have anything more on

21

organic orchards because frankly, there

22

aren't many people doing studies on the

23

effects of asphalt plants on organic orchards

24

and so I don't have any data on the use --

25

Noise.

So recent studies by the World
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Health Organization and the National

2

Institute of Health show multiple damaging

3

health effects from exposure to chronic

4

noise.

5

but effects to the entire body.

6

studies accepted by and relied on by health

7

professionals worldwide.

8

expertise as an EMT and that's why I'm

9

interested.

And this is not just hearing loss,
These are

I do have medical

Certainly constant loud noise

10

and intermittent loud noises have caused me

11

stress and that's not good for my health.

12

I have a few recorded noise levels from

13

our property and although these are not the

14

loudest noises that we have experienced

15

coming from the quarry and the cement plant,

16

it's frequently louder, but we are building a

17

house and so I was only able to take samples

18

before the construction guys started working

19

because I didn't want to contaminate the

20

samples with building noise.

21

here for you.

22
23
24
25

So I have those

(WHEREUPON, Vivian Long Exhibit Number 4 was
marked for identification)
MS. LONG:

Okay.

So you can see that the ambient

noise level that I obtained at night was 29.8
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dB A.

2

sound set the human ear can hear.

3

decibel levels averaged out to the sounds we

4

can hear.

5

the cement plant and quarry start operations

6

range from 50 to 53 average to 72 max and

7

this is when I'm experiencing the noise on a

8

fairly low level.

9

A is a weighted average that uses the
So it's

The decibel levels at the -- when

Now, while there may not seem to be much

10

difference between 50 and 53 decibels, the

11

one is actually twice as intense as the

12

other.

13

logarithmic scale to base 10.

14

is a doubling of sound intensity.

15

increase of 10 decibels is 10 times the sound

16

level, an increase of 20 decibels is 100

17

times the sound level.

18

a sheet on noise levels which noise that

19

might help a little bit because I know there

20

was a lot of confusion about noise and what

21

it all means.

22

sheet it has some common decibel levels and

23

what they relate to.

24
25

Decibels are measured on a
Three decibels
And

And on the -- I have

And on the back of the noise

There -- there are a couple of different
things.

Let me just continue with this.
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Okay.

So one of your first two witnesses,

2

expert witnesses stated that if the quarry

3

noise was 10 decibels louder than the asphalt

4

plant noise you wouldn't be able to hear the

5

additional noise from the asphalt plant.

6

This is only partially true.

7

the same frequencies that's true.

8

different frequencies they -- and they're 10

9

decibels apart, you may not hear one as

So if they're
If they're

10

louder but you can still differentiate the

11

different frequencies and you can still hear

12

both cumulatively.

13

So for example, I had the -- I had the

14

perfect example this morning.

The rock

15

crusher was going and doing his ka-klunk ka-

16

klunk thing and then the train whistle blew

17

at the same time.

18

considerably louder than the rock crusher but

19

I could still hear both of them.

20

had birds singing right next to me at the

21

same time and I could hear that too.

22

not really true that just because you have

23

one loud noise it cancels out all other loud

24

noises.

25

experienced the rock crusher going at the

Now, the train whistle is

And then I

So it's

And then, you know, I've also
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same time that the backup alarms on the

2

trucks at the quarry or cement plant, I don't

3

which is which, are beeping and a jet fly

4

overhead too.

5

things and so if we add more backup alarms

6

and asphalt plant machinery going and you

7

know, their fuel whoosh going, burning, it's

8

just more noise and it's a cumulative thing.

9

So whether or not it's louder because of

And so you hear all of those

10

different frequencies, I can still hear them.

11

And then the other thing they considered

12

is the ambient noise effect.

So, you know,

13

if you look at that sheet on common noises on

14

the back, and I apologize it's such tiny

15

print, you may have to get out your glasses

16

to read it.

17

decibels so you think, okay, so what's the

18

problem with hearing the quarry rock crusher

19

at 53 or 72 decibels which is a bit, quite a

20

bit louder, if you think about being in a

21

quiet room, you're sitting, reading in a

22

quiet room and someone tiptoes past your door

23

and all of a sudden starts talking to you,

24

you probably jump out of your chair because

25

it's startling and you didn't expect it.

Normal conversation is 50 to 60
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on the other hand, you saw them walk up and

2

they started to talk to you, you wouldn't be

3

so startled because you saw them and you saw

4

their mouth start to move and you realized

5

they were going to talk to you and so it

6

didn't seem so quite so shocking.

7

And if you think about ambient noise

8

levels it works the same way.

So the ambient

9

noise effect compares the relative normal

10

background level of sound with any added

11

noises.

12

party and you're the first person to show up,

13

you talk to the hostess and you know,

14

everything is pretty quiet and you can just

15

have a normal conversation.

16

people start showing up, it gets louder and

17

louder.

18

you're shouting to be heard by the person

19

that's standing two foot away from you.

20

then if all of a sudden the host taps a knife

21

on a glass, which is probably not as loud as

22

the current ambient noise but it's at higher

23

frequencies that we hear it, everybody stops

24

talking and pays attention except for that

25

one person who didn't hear the tap and he's

So if you're, for example, at a

As soon as more

And all of a sudden, you know,
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still shouting and everybody's turning to

2

look at him because now all of a sudden,

3

although he's speaking at the same noise

4

level that everybody's speaking at a few

5

minutes ago, now the room is quiet so he

6

appears to be shouting.

7

So if you think about sleeping in a area

8

where it's 29.8 decibels, which is extremely

9

quiet and then all of a sudden at 6:00 in the

10

morning you have noise that's hitting 53 or

11

72 decibels, that will wake you up and it

12

will be obnoxious.

13

don't know, maybe you sleep more soundly than

14

I do but it would wake me up.

15

50 or even 80 decibel levels may not seem

16

loud on a bustling city street but set in our

17

quiet rural setting it's very loud.

18

It would wake me up, I

So a noise at

Continuous and intermittent noise.

19

this plays out in three ways.

20

is disturbance.

21

barks you hear it, you take note and you

22

continue on.

23

lawnmower all day long you'll be relieved

24

when he finally stops.

25

MR. SNEED:

So

The first one

When your neighbor's dog

If your neighbor runs his

So --

I object to this.
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It's various speculative hypotheses about

2

noise.

3

MS. LONG:

4

MR. SNEED:

5

MS. LONG:

6

MR. SNEED:

7

MS. LONG:

It's not speculative.

This is fact.

If your dog -I'm trying --- this -- that is all -I'm just trying to give examples to

8

make it a little easier to understand because

9

what we have heard before about noise has

10

apparently lead to fair amount of confusion

11

and people have not really understood the

12

effects of noise.

13

mean, I can leave out the examples if you

14

prefer and just state, you know, disturbance.

15

I'm just trying to explain what that is so

16

that people can understand it.

17
18
19

CHAIRMAN KIEHNA:

And I'm trying to -- I

If you will stick to the direct

information that would be great.
MS. LONG:

I'll try.

Okay.

So the first one is

20

disturbance.

The second, and this we're

21

talking about continuous intermittent noise.

22

Disturbance, a singular noise can

23

disturb but a constant loud one can be very

24

obnoxious.

25

noise or a constant noise at different

Second is a fluctuating constant
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frequencies or different sound qualities like

2

the rock crusher.

3

intermittent noise is intermittent noise over

4

a continuous period.

5

example I can tell you but otherwise, that's

6

it.

7

The third continuous or

And if you need an

Sound attenuation and reverberation.

So

8

attenuation is the lessening of sound over

9

distance and this is where our terrain plays

10

a different -- plays a role because

11

mountainous, hilly terrain can act like a

12

room in terms of reverberation.

13

we have echoes.

14

off of the rock walls and the trees and

15

everything on the sides and it's bouncing

16

back.

17

and going waves, they cause reverberation and

18

that can cause the sound to actually seem

19

louder.

20

MR. SNEED:

That's why

And so the sound is bouncing

As the waves hit each other the coming

I object.

This is speculation about

21

all kinds of noise.

She has no evidence at

22

all what kind of noise is going to come from

23

this asphalt plant.

24

to where -- what the attenuation will be

25

coming from behind that mountain that's on

She has no evidence as
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2

the north -MS. LONG:

I'm explaining why the sound levels

3

that I have from the quarry are as loud as

4

they are given that I am a mile away.

5

would -- it is not expected that it should be

6

that loud.

7

MR. SNEED:

It

The point I'm making is what's the

8

level of the -- she doesn't know what the

9

level of the quarry crusher is right next to

10

it.

11

noise that's coming from the asphalt plant 10

12

meters away from it.

13

speculation.

14

MS. LONG:

She has no evidence about the amount of

It's just all

We -- now, we did hear about decibel

15

levels from your, I think Mr. Vandenmeiracker

16

or it may have been the previous expert

17

witness from him and I think he -- he gave

18

examples of if the quarry was putting out, it

19

was either 100 or 110 decibels and if the

20

asphalt plant put out 90 decibels we wouldn't

21

hear the asphalt plant noise because the

22

quarry noise was louder, which again, only

23

holds true if it's the same frequency.

24

it's a different frequency then we'll hear

25

both.

If

So I'm basing this on testimony that
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2

we've already heard.
MR. GULDEN:

And I would just add, Madam Chair,

3

that Mr. Carlos Cardenas did talk about the

4

burners can put out 98 decibels and the

5

exhaust fan will put out 94 to 96 decibels.

6

He testified to that.

7

MR. SNEED:

(Inaudible) at 800 feet that would be

8

52 decibels and she's a mile away, that's

9

like 5,000 --

10

MS. LONG:

Exactly, which is my point about

11

reverberation because I am experiencing --

12

did he -- he said what the -- didn't he say

13

what the --

14

MR. GULDEN:

15

MS. LONG:

I'm just -Okay.

I wrote down that he said that

16

the quarry put out more noise and that it was

17

somewhere between 100 and 110 decibels that

18

it put out which is why we weren't going to

19

hear the asphalt plant.

20

readings of 72 decibels at my house a mile

21

away.

22

going to hear anything if I'm more than 800

23

feet away is clearly wrong because I do

24

daily.

25

MR. SNEED:

But I am getting

So, obviously, his idea that I'm not

But you hear the quarry and that's not
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evidence --

2

MS. LONG:

3

MR. SNEED:

4
5

It's -You don't have any evidence about the

asphalt plant.
MS. LONG:

I only -- only what he said about the

6

decibel levels that it will be putting out

7

and so I can conjecture from that that if I

8

can hear the quarry at 72 --

9

MR. SNEED:

10

want.

11
12
13

Conjecture is exactly what we don't

CHAIRMAN KIEHNA:

Right.

It has to be based on

facts but -MS. LONG:

It's based on the fact of the noise

14

from the quarry and the noise from the

15

asphalt plant that we were told it would be,

16

being at a similar level.

17

CHAIRMAN KIEHNA:

And that was what I was going to

18

say.

19

well, what you already know your decibels to

20

be at your house is factual information?

21

MS. LONG:

The information that you're saying,

Right.

And obviously the asphalt plant

22

is not there right now so we can only use the

23

testimony of Mr. -- how did you -- Cardenas,

24

okay, as to what that decibel level might be.

25

Moving along here, okay, and I'm sorry,
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I'm just terrible, Cardaleno (phonetic),

2

stated that he could see a plant before he

3

could hear it, so we didn't have really solid

4

data here either, and that he drove around

5

listening.

6

methodology and does not give me confidence.

7

He had to hear the plant over the noise of

8

his truck engine and vehicle rattles and I

9

don't know how good his hearing is in the

So this isn't very scientific

10

first place.

With exposure to noise levels

11

of over 90 decibels at plants on a regular

12

basis, he probably has severe hearing loss

13

which can occur at levels over 75.

14

MR. SNEED:

Objection.

15

CHAIRMAN KIEHNA:

Sustained.

16

MS. LONG:

But at any rate, he needed some

Okay.

17

kind of meter in order to get an accurate or

18

relative reading and he did not submit any

19

evidence to that effect so I would say that

20

his evidence was -- should be thrown out.

21

The noise will not be solely from the

22

burner and plant processes but also from the

23

increased truck traffic, the engine noise,

24

the backup alarms, which I can already hear.

25

And then Mr. Reed originally stated that the
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plan was for the asphalt plant to only

2

operate between the hours of 6:00 a.m. to

3

5:00 p.m. on weekdays.

4

for a condition that allows him to operate

5

from 6:00 a.m. to 5:00 p.m. Monday through

6

Saturday.

7

operating on weekends and except for when

8

they didn't.

9

they would work on -- at nights and weekend

We just heard him ask

Originally, he wasn't going to be

So he also said that sometimes

10

and he still is stating that in his

11

conditions that they will operate at night as

12

well.

13

MR. SNEED:

14

Madam Chairman, this is just arguing,

it is not evidence.

15

CHAIRMAN KIEHNA:

16

MS. LONG:

It is not admissible.

I -- I concur, yes.

Well, my point is the fact that sound

17

levels, the ambient noise at night is much

18

quieter so the sound levels of the plant

19

operating at night or on the weekend is going

20

to seem louder and it's going to be -- create

21

more of a disturbance --

22

MR. SNEED:

That is speculation and the ambient

23

condition that once the operations are

24

actually known and we're not speculating then

25

if it's not suitable to work at night, it's
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2

not going to work, fine.
MS. LONG:

It's a bit late at that point if it's

3

been permitted to do that.

So I think it's

4

important to get the community's input on how

5

this is going to effect us, if indeed, the

6

noise levels are as loud as they said they

7

would be and we are hearing them and I'm a

8

mile away.

9

this even more.

People closer are going to hear
Most -- the highest need for

10

asphalt is going to be in the summertime

11

which is the time that we're going to be

12

outside working in the garden, having

13

barbeques, eating on the patio, sleeping with

14

our windows open.

15

is going to be most disturbing at those

16

times.

17

concerned that this will be damaging to my

18

health and welfare as the World Health

19

Organization and the NIH have stated that

20

loud noises, constant noises, chronic noises

21

can be injurious to health.

22

made a condition of the permit that they can

23

only operate, you know, in the daylight hours

24

and not on nights and weekends, I think we

25

can expect they will and that it will be a

So if the noise is loud it

And we already, you know, I am
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disturbance.

2

Reed's best intents, if at some time the

3

plant is sold we have new operators, you

4

know, who may not be as concerned about the

5

community as he is.

6

And you know, even with Mr.

I have a little bit to say about water

7

quality.

8

our area.

9

indicated that fugitive air emissions could

10

be kept down with constant spraying when it

11

isn't raining.

12

us really expect that's going to happen even

13

if it should --

14

MR. SNEED:

We have a well as do many people in
Now, Mr. V., Vandenmeiracker,

Now, I don't know that any of

That's speculative.

We've had

15

evidence that the quarry waters erode all the

16

time.

17

MS. LONG:

Okay.

So if they are going to be

18

spraying constantly, do they have a water

19

source capable of providing that amount of

20

water without adversely affecting the water

21

table and other people's wells?

22

heard anything about that.

23

will be running off from all that spraying

24

and along with our torrential rains could

25

wash toxins into the aquifers and the rivers.
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Now, we heard --

2

MR. SNEED:

3

MS. LONG:

4

MR. SNEED:

(Inaudible) --- there's going to be a check pond -Objection.

That's speculation.

5

says she has no evidence of what kind of

6

water they have.

She

7

CHAIRMAN KIEHNA:

8

MS. LONG:

9
10
11
12

Sustained.

But you just told me they were going to

spray all the time.
MR. SNEED:

You said you didn't have know how much

water they had on the property.
MS. LONG:

I said I don't know how much water they

13

have on the property but you just told me

14

that they were going to be spraying

15

constantly because that was the evidence that

16

was given.

So they must have water.

17

CHAIRMAN KIEHNA:

Sustained.

18

MS. LONG:

So anyway, whatever water is

Okay.

19

running off, whether it's from rain or from

20

spraying, has to go somewhere.

21

going to have a small check pond and then it

22

goes into the main check pond.

23

goes somewhere from those check ponds, it's

24

either going to be evaporating or it's going

25

to be, unless the pond is lined, it's going
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to be seeping down into the ground which

2

means it goes potentially into aquifers and

3

to the river.

4

MR. SNEED:

Objection.

5

CHAIRMAN KIEHNA:

Sustained.

6

MS. LONG:

I do know that there was a

Okay.

This is all speculation.

7

previous case of contaminants traveling a

8

mile from the source that contaminated wells

9

in my neighborhood.

So, and there's no

10

mapping in this county of aquifers and

11

aquifers can run in any direction including

12

up and down.

13

contamination into the aquifer from a source

14

at quite a distance.

15

about water quality.

16

So there is a previous case of

Property values.

But that's all I'll say

Location, location,

17

location.

It's a real estate trope but if

18

you ask why two properties with similar

19

houses cost different amounts or why the one

20

with the big house costs less than the one

21

with the smaller house, that's what you're

22

going to hear.

23

house they can afford with a safe

24

neighborhood, good schools, proximity to work

25

and stores, social and cultural

People look for the nicest
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opportunities, scenic beauty, et cetera.

2

I've never had anyone say to me that they

3

were looking for a house next to an asphalt

4

plant or a landfill.

5

there.

6

MR. SNEED:

Maybe they're out

If she has some evidence on this

7

matter, fine, but otherwise whether

8

somebody's asked her about something --

9

MS. LONG:

Okay.

Perceptions are important when

10

it comes to property value.

This is where

11

facts are maybe a little less relevant.

12

looked in various states for five years

13

before purchasing this property.

14

to the usual qualities that I just

15

elaborated, I was looking for a larger

16

acreage, a peaceful, quiet and pollutant-free

17

setting.

18

seemed ideal only to discover they were next

19

to a sanitary landfill, an asphalt plant or a

20

papermill, et cetera, and that took them

21

right off my list.

22

exception here.

23

the cement plant because we fell into the

24

same trap that many other people did.

25

the property on a weekend and during an ice

I

In addition

I looked at many properties that

I don't think I'm the

We did miss the quarry and
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storm and I just missed it on the map.

2

But nevertheless, right now our property

3

is located in an increasingly vibrant town, a

4

scenic view, call it setting and if indirect

5

effects cause the town to decline in

6

prosperity I expect it will also cause a

7

decline in our property values.

8

plenty on property values from the expert

9

witnesses and some conflicting opinions on

We've heard

10

what they should be compared to.

11

here seems to think that homes next to an

12

asphalt plant would be small and shouldn't be

13

compared next to large homes next to the

14

country club.

15

-- replace the country club --

16

MR. SNEED:

17

MS. LONG:

18

-- with a asphalt plant whether it

would change the value -MR. SNEED:

20

CHAIRMAN KIEHNA:

21

MS. LONG:

22

CHAIRMAN KIEHNA:

24
25

I would ask whether if you put

(Inaudible) --

19

23

Mr. Sneed

I object, that's argumentative.
I do -- this is --

Okay.
Your information with regard to

your own property -MS. LONG:

I -- I can only have an opinion with

regards to my own property.
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believe that that is allowed, that I can have

2

an opinion on the -- my property value?

3

CHAIRMAN KIEHNA:

Correct.

4

MS. LONG:

So that's what I'm talking

Okay.

5

about.

I am not building a particularly

6

small house and I am a mile from the asphalt

7

plant.

8

my property to other large homes in my zip

9

code as to what the value should be and what

So I think it is relevant to compare

10

will happen once an asphalt plant is built

11

next to me rather than a golf course.

12

think it makes a difference.

13

that there is a lot of variation in property

14

sizes and valuation throughout the county.

15

There -- I, you know, I've got houses

I

And I think

16

next to me that are large.

I've got houses

17

next to me that are small.

I've got

18

manufactured homes.

19

variation here so I think that you see a lot

20

of difference in property values regardless

21

of how far away they are from the asphalt

22

plant.

23

plant a mile away from me is going to reduce

24

my property values even if it is just

25

prospectors of people looking for property,

There's a lot of

But I do think that having an asphalt
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1

just like me when I was looking for a

2

property and I took those properties off of

3

my list.

4

for sale is low enough you'll probably get

5

people who can't afford anything else, but

6

100-acre property isn't going to fall into

7

that category.

8

substantial loss in value and that would be

9

injurious to our economic viability.

10

If the price point for a property

So I think we can expect a

In conclusion, after hearing many days

11

of testimony and expert opinions, I'm left

12

with too many unanswered questions to

13

consider the plant worth the risk.

14

know what benefits it brings to the community

15

and the county versus the harm it could

16

possibly inflict.

17

even increase tax revenues according to

18

testimony and it could reduce them if

19

properties lose value or with possible

20

increases to emergency services costs.

21

No one has addressed the possible

22

harmful health risk to the employees of the

23

quarry or the asphalt plant itself.

24

haven't heard mention of a hazard risk

25

analysis performed by the Applicants which I

I don't

It doesn't appear it will
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1

believe this required, but maybe they've done

2

one.

3

the fire department?

4

sufficient amount of aqueous film forming

5

foam onsite?

6

facilities to keep it from freezing and

7

thawing?

8

analysis?

9

said about what happens if the asphalt plant

Did it include training exercises with
Will they have a

Do they have proper storage

Did they include a traffic safety
And there has been very little

10

does create a problem.

Mr. Tibbetts talked a

11

little bit about it and given that it's a

12

business that's not easily removed without

13

significant hardship to the Reeds once it's

14

built, I think it should be considered a

15

permanent decision with long-term effects.

16

If it is found to be out of compliance, if it

17

does produce significant odors or has higher

18

than expected emissions and concentrations or

19

is possibly louder than expected, what

20

happens?

21

problems in the neighborhood?

22

harder to shut a facility down than to permit

23

it than not permit it in the first place.

24

Often being out of compliance may mean

25

shutting down for a short period of time or

What if it's causing health
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1

paying a fine and then they're back in

2

business.

3

MR. SNEED:

4

MS. LONG:

5

MR. SNEED:

6
7
8
9
10

I object -Would this --- this is all speculation.

It's not

evidence.
MS. LONG:

Mr. Tibbetts tried to get some evidence

on the state's response.
MR. SNEED:
MS. LONG:

Sustained.
Okay.

Can I ask whether this board

11

would put strict parameters on the facility

12

and list the path of recourse over and above

13

what might be applied by the state if it were

14

to permit the asphalt plant so that if the

15

citizens do experience significant harm there

16

is a path of recourse that we can follow?

17

I don't gamble, especially when the odds

18

aren't in my favor or the risks are too high.

19

There has been enough said during this

20

hearing to question whether the asphalt plant

21

may or may not be safe.

22

doesn't gamble with the health and welfare of

23

the county residents.

24

all I have.

25

CHAIRMAN KIEHNA:

I hope this board

And that's pretty much

So if you have any questions -Thank you.
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1

MR. SNEED:

2

MR. GULDEN:

3

MS. LONG:

4

CHAIRMAN KIEHNA:

5
6
7
8
9

I have no questions.
I have no questions.
Okay.
Board members?

Thank you.

may step down.
MS. LONG:

Thank you.

I appreciate you taking the

time to hear me as long as it was.
CHAIRMAN KIEHNA:

We have agreed tomorrow evening

we're going to have closing comments,

10

arguments and then we will go into

11

deliberation.

12

evening at 6:00 p.m.

13
14
15

You

We will see you tomorrow

(WHEREUPON, the hearing was adjourned at 10:02
p.m. to reconvene June 18, 2019 at 6:00 p.m.)
* * * * * * * * * *

16
17
18
19
20
21
22
23
24
25
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STATE OF NORTH CAROLINA)
)
COUNTY OF RUTHERFORD
)

C E R T I F I C A T E

I, Marianne S. Aguirre, Verbatim Reporter and
Notary Public, do hereby certify that the aforesaid
testimony was transcribed by me and that the foregoing pages
constitute a verbatim and complete transcription of the
testimony conducted herein as can be obtained from the audio
record thereof.
I do further certify that I am not of counsel
for or in the employment of any parties to this action, nor
do I have any interest, financial or otherwise, in the
outcome thereof.
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subscribed my name, this the 8th day of July, 2019.

______________________________
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Notary No.: 19961490099
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